Factors to use to decide whether a day is an otherwise working day
Principles
An otherwise working day is a day that the
employee would otherwise have worked,
but for the day being:
• a public holiday

For example:
rosters, schedules,
calendars etc

Whether the employee would have
worked (if they hadn’t been sick,
bereaved, or taken annual holidays
or an alternative or public holiday)

For example:
The employer reasonably
thinks that the employee
would have worked
on that day
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• a day the employee was sick or bereaved
• taken as an alternative holiday
• taken as an annual holiday.
Working out whether a day is an otherwise
working day is a practical exercise.
It is often obvious whether the day is an
otherwise working day, if it isn’t obvious,
you should have a discussion in good faith
with the employee.
If it isn’t clear, the employee and employer
must look at the relevant factors (in the
chart shown) to try to reach agreement.
If they can’t agree, employers should be
careful to correctly apply and comply with
the Holidays Act 2003.
To get an outcome which complies with the
Holidays Act 2003, you must think about all
of the factors shown, not just one.

If it isn’t clear, to work out if it’s an otherwise working day, the employer
and employee must look at these factors to try to reach agreement

If the employee only
works when work
is available

The employment
agreement
CONTRACT

The employee’s
work patterns

Any other factors
that may be relevant

For example:
The employee reasonably
thinks that they would
have worked on that day
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This information is guidance only, is not legally binding, and should not be substituted for legal advice or for the wording of the Holidays Act 2003. MBIE does not accept any responsibility or liability for error of fact, omission, interpretation or opinion that may be present,
nor for the consequences of any decisions based on this information.

