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About this guide 
This guide is intended to inform people about changes to employment law with the introduction of the 
Fair Pay Agreements Act 2022 (the Act). It is intended to create a shared understanding of how the 
system works, and help people plan how they will respond to the changes it brings.  

It is intended to be read from the start. Section One: Overview covers the Fair Pay Agreement system as 
a whole. It introduces terms and concepts that are used throughout the Fair Pay Agreement process. 
Following sections broadly align with stages in the Fair Pay Agreement process. Each section provides:  

 Background information to be considered before undertaking the next stage of the process, and 
 Procedures and information relating to tasks to be completed within each stage. 

References to sections in the Act are often, but not always, noted in this style: 123(4)(a)(iii) 

Sections in this guide are colour-coded as in the Fair Pay Agreement system diagram below. 

 

 

Fair Pay Agreement system diagram 

Other useful information 

The Fair Pay Agreements dashboard provides a snapshot of the progress of Fair Pay Agreements 
through the process. The Fair Pay Agreements Dashboard shows: 

 What applications to initiate bargaining for proposed Fair Pay Agreements have been approved, 
and which unions initiated them.  

 Contact details for the employee and employer bargaining sides. 
 What organisations are involved on each bargaining side. 
 What stage each Fair Pay Agreement is at in the process. 
 Fair Pay Agreements that have been validated and are now in force. 
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Sections in this guide 
Section One: Overview of Fair Pay Agreements 
This explains concepts needed to understand the whole system, outlines the Fair Pay Agreement 
process from start to finish, and summarises roles and responsibilities of the people and organisations 
involved in it. Bargaining parties – in particular unions and employer associations – will find this 
overview useful to step them through the Fair Pay Agreement process. Supporters of people involved in 
the process such as industry associations and the business community may also find it useful.  

Section Two: Initiating Fair Pay Agreements 
This section outlines considerations that will help, first initiating unions, and in future, bargaining parties 
from both bargaining sides, to gain approval to initiate bargaining, and to successfully bargain for Fair 
Pay Agreements.  

Section Three: Forming Bargaining Sides 
Fair Pay Agreement bargaining is undertaken by employee and employer bargaining sides. This section 
covers: 

 general obligations, duty of good faith obligations, and representation obligations of bargaining 
sides, and 

 how organisations form the employee and employer bargaining sides.  

 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Page 3  Version 1.0 
 

Contents 

Section One: Overview of Fair Pay Agreements 5
1 What a Fair Pay Agreement is 6

2 Bargaining sides and bargaining parties 7

3 How proposed Fair Pay Agreements affect employees and employers 9

4 What terms a Fair Pay Agreement includes 11

5 Coverage in Fair Pay Agreements 13

6 General responsibilities under the Act 14

7 Roles and responsibilities in the Fair Pay Agreement system 15

8 Stages in the Fair Pay Agreement process 18

9 What happens if bargaining is not successful 23

10 Help available from MBIE 24

Section Two: Initiating Fair Pay Agreements 25
1 Proposing coverage for a Fair Pay Agreement 26

2 Scenarios where coverage may change 30

3 Initiation tests for Fair Pay Agreements 32

4 How to apply for approval to initiate bargaining 34

5 Approval to initiate bargaining 35

6 Notification obligations after approval to initiate bargaining 36

Section Three: Forming Bargaining Sides 41
1 Bargaining side formation 42

2 Obligations for bargaining 43

3 How organisations form bargaining sides 47

4 Agreeing inter-party side agreements and appointing lead advocates 52

5 EXAMPLE: Inter-party side agreement topics 53

Glossary 55
 

 

 

 
  



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Page 4  Version 1.0 
 

 

 
 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section One: Page 5  Version 1.0 
 

 

Section One: 

Overview of Fair Pay Agreements 
 

This section provides an overview of the Fair Pay Agreement system. It defines and explains key terms 
used in the Fair Pay Agreements Act 2022 and throughout this guide. It is intended to help create a 
shared understanding of the system and the stages in the Fair Pay Agreements process – both for 
participants, and for people who may be indirectly affected. 

This section covers: 

1 What a Fair Pay Agreement is 6 
1.1 Fair Pay Agreements Act 2022 and other employment laws 6 

2 Bargaining sides and bargaining parties 7 
2.1 Employers in the State sector 8 
2.2 What happens if bargaining sides do not form 8 

3 How proposed Fair Pay Agreements affect employees and employers 9 
3.1 Good faith obligations that relate to covered employers and employees 11 

4 What terms a Fair Pay Agreement includes 11 
4.1 Mandatory terms 11 
4.2 Terms that must be discussed 12 
4.3 Variations and differentiation 12 

5 Coverage in Fair Pay Agreements 13 
5.1 Occupation or industry-based Fair Pay Agreements 13 
5.2 Coverage overlaps 14 

6 General responsibilities under the Act 14 
6.1 Ensuring representation of covered employees and employers 14 
6.2 Ensuring Māori representation 15 
6.3 Storage and use of contact and personal information 15 

7 Roles and responsibilities in the Fair Pay Agreement system 15 
8 Stages in the Fair Pay Agreement process 18 

8.1 Pre-initiation 18 
8.2 Initiation 19 
8.3 Bargaining side formation 19 
8.4 Bargaining 20 
8.5 Finalisation 21 
8.6 Enforcement 23 

9 What happens if bargaining is not successful 23 
10 Help available from MBIE 24 
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1 What a Fair Pay Agreement is 

A Fair Pay Agreement sets minimum employment terms for all employees in an occupation across all 
industries – or across one or more occupations within one industry. When a proposed Fair Pay 
Agreement is validated, it is published into law as secondary legislation that applies to all employers and 
employees covered by the agreement.  

The purpose of the Fair Pay Agreements Act 2022 is to enable employment terms to be improved for 
employees by providing: 

 a framework for bargaining for Fair Pay Agreements that specify industry or occupation-wide 
minimum employment terms or,  

 in certain circumstances, for the Employment Relations Authority to determine the minimum 
terms. 

1.1 Fair Pay Agreements Act 2022 and other employment laws 

The Fair Pay Agreements Act 2022 (the Act) sits alongside other employment law that governs the New 
Zealand labour market. A Fair Pay Agreement sets new minimum terms for work, or type of work. 
However, employees, their representatives and employers can still agree to individual employment 
agreements or collective agreements with better terms than those in a Fair Pay Agreement that covers 
them.  

The Employment Relations Act 2000 enables a framework for collective agreements to be bargained 
between employers and unions who represent the employees that are members of the union. If an 
employer is engaged in collective bargaining under the Employment Relations Act 2000, bargaining for a 
proposed Fair Pay Agreement, does not: 

 prevent bargaining for a collective agreement, nor does it  
 impact on parties’ obligations when bargaining for a collective agreement, nor does it 
 provide a reason not to complete collective bargaining under the Employment Relations Act. 176  

The Fair Pay Agreements Act 2022 makes participation in strikes or lockouts that relate to bargaining for 
a Fair Pay Agreement unlawful. However, this does not impact strikes or lockouts in relation to collective 
bargaining under the Employment Relations Act 2000. The Fair Pay Agreements Act 2022 retains the 
ability to strike or lockout on the grounds of health or safety under section 84 of the Employment 
Relations Act 2000. 24(1) 

When a Fair Pay Agreement comes into force, it must include terms that are better than, or the same as, 
relevant minimum entitlements set out in law. For example, a minimum entitlement provided for in a 
Fair Pay Agreement must be the same as or better than the corresponding minimum entitlement in the 
Holidays Act 2003 (for example, annual leave and sick leave), the Minimum Wage Act 1983 (for 
example, the minimum wage), or the Wages Protection Act 1983. If the law changes a minimum 
entitlement to be better than terms in a Fair Pay Agreement, the new minimum entitlement applies 
instead. 

The Equal Pay Act 1972 provides a process to raise a pay equity claim directly with an employer for work 
which may be subject to systemic sex-based discrimination. The Equal Pay Act still applies to employees 
who are covered by a Fair Pay Agreement: validation of a Fair Pay Agreement does not settle or 
extinguish unsettled pay equity claims between employees and employers covered by the agreement. 

Provisions of the Fair Pay Agreements Act 2022 (the Act) and associated regulations apply despite 
anything to the contrary in any contract, agreement, or other arrangement. This means employment 
terms between employers and employees must comply with, or be better than, Fair Pay Agreements 
that cover them: there is no contracting out.  



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section One: Page 7  Version 1.0 
 

2 Bargaining sides and bargaining parties 

Bargaining for a proposed Fair Pay Agreement is undertaken by bargaining sides. Bargaining sides 
represent the collective interests of either employees (the employee bargaining side) or employers (the 
employer bargaining side) who are covered by a proposed Fair Pay Agreement. Bargaining sides are 
made up of one or more organisations, either unions or employer associations,1 and these are called 
bargaining parties. 

An eligible union must apply to the Ministry of Business Innovation and Employment (MBIE) Chief 
Executive for approval to initiate bargaining for a new Fair Pay Agreement.2 This union is the initiating 
union and it is a bargaining party on the employee bargaining side when this forms. Other eligible 
unions must apply to MBIE to become bargaining parties on the employee bargaining side. The 
employee bargaining side must represent covered employees who are union members and those 
employees who are not.  

 

Employers covered by a proposed Fair Pay Agreement are represented by the employer bargaining side, 
which is made up of one or more eligible employer associations, or for public service employers 
specified in the Act, their representatives. Employer associations on the employer bargaining side must 
represent the collective interests of covered employers whether or not they are members of the 
association. 

Only an employee bargaining party may represent covered employees’ interests,3 and only an employer 
bargaining party may represent covered employer interests, with the additional provision that specified 
State Service employers must be represented only by themselves or the Public Service Commissioner. 
Also see: 2.1 Employers in the State sector 12, 60(4) 

Organisations must apply to MBIE to become a bargaining party on a bargaining side; however the Act 
specifies different representation rules for some state service employers, see below. These only need to 
provide MBIE with notice of their intention to become an additional bargaining party. 11, 12  

  

 
1 Except for some employers in the State sector.  
2 For a proposed renewal or replacement Fair Pay Agreement, an eligible employer association, specified employer 
bargaining party, or an eligible union, can apply to initiate bargaining.  
3 A union that is not a bargaining party for a proposed FPA, but has members that are within the coverage proposed, may 
provide its members’ views to the employee bargaining side – and the employee bargaining side must take those views 
into account during bargaining. 98 

Eligible union 

In Fair Pay Agreements, an eligible union is a union that has at least one member who is a covered 
employee and has a constitution that enables the union to represent the collective interests of 
covered employees, who are both union and non-union members. 5 Interpretation 

Eligible employer association 
In Fair Pay Agreements an eligible employer association has: 5 Interpretation 

 at least one member employer that is covered by the agreement 
 a constitution that enables it to represent the collective interests of covered employers for 

the purposes of bargaining for a proposed Fair Pay Agreement, or variation, or to renew or 
replace a Fair Pay Agreement, and 

 a constitution that is democratic, not unreasonable, not unfairly discriminatory, not unfairly 
prejudicial, and not contrary to law. 
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2.1 Employers in the State sector 

The Act sets out special representation rules for some employers in the state sector. The Public Service 
Commissioner is an employer bargaining party for proposed Fair Pay Agreements that cover employees:  

 in a public service agency, or  
 in the education service4 (excluding service in the employment of an institution). 57, 58 

 

These specified employers may represent themselves in bargaining or may ask the Public Service 
Commissioner to represent them (which the Commissioner is not obliged to do). 65 

Other employers in the State service and State enterprises may request the Public Service Commissioner 
to represent them (which the Commissioner is not obliged to do). 61 

Representatives of specified State employers may not represent interests of non-specified employer 
bargaining parties and a non-specified employer bargaining party may not represent a specified State 
employer’s interests. 60, 62 

2.2 What happens if bargaining sides do not form 

The Act minimises the risk of bargaining not being able to proceed due to non-participation by 
specifying that the default bargaining party is permitted to step in if one side is unrepresented. 65 

If the relevant default bargaining party does not agree to step in, and the representation gap is on the: 

 initiating side (all bargaining parties on the initiating side cease to be a bargaining party during 
bargaining) – then bargaining is discontinued.  

 non-initiating side – then a bargaining party on the initiating side can apply to the Employment 
Relations Authority to fix the terms of the proposed agreement. 

 

  

 
4 Education service is a service in the employment of a state school, or any other place of education for which a separate 
employer is designated by the Education and Training Act 2020 or by the Minister of Education, service as a registered 
teacher in the employment of any free kindergarten association that controls a free kindergarten, and service as a teacher 
in the employment of the chief executive of the Ministry of Education. Education and Training Act 2020 

Specified employers 

The Act defines special representation rules for four specified State employers: 59  

 The Chief of Defence Force 
 Chief Parliamentary Counsel 
 Commissioner of Police 
 Te Whatu Ora Health New Zealand 

Default bargaining party 

Regulations to the Act specify default bargaining parties that are permitted to step in if one 
bargaining side is unrepresented. 5(3) In the case of the employee default bargaining party, it is the 
New Zealand Council of Trade Unions Te Kauae Kaimahi Incorporated. In the case of the employer 
default bargaining party, it is Business New Zealand Incorporated.  

The default bargaining party role is voluntary. 
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3 How proposed Fair Pay Agreements affect employees and employers 

Employees 

When a union proposes coverage for a new Fair Pay Agreement by applying to MBIE, employees that 
may be covered do not have to do anything, however, they may be contacted by a representative of the 
initiating union and asked whether or not they support the application to initiate bargaining for the 
proposed agreement. If the employee indicates their support, and if they are part of the sample of 
names given to MBIE as proof of meeting the initiation test, they may be contacted by MBIE as part of a 
random sample of employees, to assess the evidence of support provided by the initiating union in its 
application.5 272 

If an application to initiate bargaining for a proposed Fair Pay Agreement is approved, employees who 
perform work within the coverage of the proposed agreement will receive information about it via their 
employer. Employers must provide contact details of covered employees to the initiating union, but 
employees can choose not to allow this (opt out). Employees can change this choice at any time. 
Covered employees may also be invited to attend Fair Pay Agreement meetings with representatives of 
the employee bargaining side for a proposed agreement.6 88, 90, 91 

 

Once a Fair Pay Agreement is in force, the definition of a covered employee changes so that it only 
includes employees who, for at least 25 per cent of their normal jobs, perform the work or type of work 
defined in the agreement.  

When a Fair Pay Agreement is bargained and agreed between bargaining sides: 

 employers must run a second opt-out process prior to the ratification vote, so that employees 
(including those who opted out of having their contact details provided to the initiating union after 
bargaining started) can choose whether to receive information about the ratification process. 

 all covered employees are contacted by covered employers about the ratification of the proposed 
Fair Pay Agreement  

 the employer will provide an updated list of the contact details of covered employees to the 
employee bargaining side – unless an employee decides to opt-out. 

Employees may choose not to receive information about the ratification vote from the employee 
bargaining side by opting out of having their contact details provided to the employee bargaining side. 

 

 
5 For further information about MBIE’s collection and use of personal information in relation to Fair Pay Agreements, see: 
www.employment.govt.Nz/fair-pay-agreements/privacy 275  
6 The Act provides for two paid, 2-hour FPA meetings with covered employees during bargaining. 84 

Coverage 

In Fair Pay Agreements, coverage means the work or type of work and, if applicable, the industry, to 
which the proposed agreement applies. 

An occupation-based agreement applies to all employees whose jobs include work in the occupation 
covered by the agreement across all industries and equally, to their employers. 

An industry-based agreement applies to all employees who are employed in the occupation or 
occupations within the industry covered by the agreement – and equally, to their employers. 

Ratification 

A proposed Fair Pay Agreement, or variation, renewal, or replacement of an existing Fair Pay 
Agreement is ratified if the majority of votes cast by covered employees and employers are in favour 
of it. Voting to ratify an agreement is conducted during the Finalisation stage of the Fair Pay 
Agreement process. 
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All employees who believe that they would be covered by the Fair Pay Agreement if it were in force are 
eligible to vote in a ratification process for the proposed agreement, as are all employers who believe 
that they employ at least one employee who would be covered if the agreement were validated. 

Once voting is complete, MBIE may contact a sample of employees to verify the vote.  

Employers 

Employers must not engage a person as a contractor to prevent the person from being a covered 
employee under a Fair Pay Agreement if the real nature of the relationship is that the person is an 
employee. 22 

Employers are covered by a proposed Fair Pay Agreement when they have employees whose work is 
included in the coverage of the proposed agreement. They will receive information from the initiating 
union, or other unions, and may learn about the proposed agreement through publicity in news media 
and other channels. They will be required to provide information to their covered employees.  

During bargaining, covered employers are represented by bargaining parties on the employer bargaining 
side, whether or not they are members of an employer association that is on the employer bargaining 
side. 

Employers must provide contact details for covered employees, except those who opt out, to the 
initiating union, or to another bargaining party on the employee bargaining side.7 The Employment 
Relations Authority (Authority) can impose penalties on employers who intentionally or recklessly do 
not provide employee details as required.  

Workplace access and FPA meetings 

The Act enables employee bargaining party representatives to engage with covered employees at the 
workplace, and to convene Fair Pay Agreement meetings. Employers must allow both these forms of 
engagement. Representatives of the employee bargaining parties can access a workplace without 
consent to discuss bargaining with covered employees.  

When accessing a workplace, employee bargaining party representatives must do so at a reasonable 
time and in a reasonable way and must comply with any existing health and safety or security 
requirements. A representative of an employee bargaining party may be denied access to a workplace if 
entry to the workplace might prejudice the security or defence of New Zealand, or the investigation or 
detection of offences, or if an employer holds a certificate of exemption on religious grounds.8 90, 91 

The Act provides for two, 2-hour Fair Pay Agreement meetings with covered employees during 
bargaining. 84 Employers must allow covered employees to attend these on full pay. The employee 
bargaining party arranging the meeting must give employers 14 days’ notice and make arrangements 
with the employer to ensure the employer’s business is able to continue operating during the meeting.  

 
7 The FPA Act creates a lawful purpose under the Privacy Act for employers to give employees’ personal information to the 
initiating unions and for the initiating union and unions that are employee bargaining parties to collect and use this 
information. This must be done in accordance with the obligations under the Fair Pay Agreements Act and the Privacy Act 
2020. Guidance on the obligations under the Privacy Act is available here: https://www.privacy.org.nz/privacy-act-
2020/privacy-principles/. 
8 To deny entry based on a certificate of exemption on religious grounds, none of the employees can be union members 
and there need to be 20 or fewer employees employed to work in the workplace (as well as having the certificate). 91 
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3.1 Good faith obligations that relate to covered employers and employees 

The duty of good faith applies to a number of relationships in Fair Pay Agreements. Duty of good faith 
for relationships involving employees and employers are between:  

 employers and their employees 
 an employer and a union that is an employee bargaining party  
 a union that is a bargaining party on an employee bargaining side for a Fair Pay Agreement and a 

member of that union (that is, an employee that is a member) 
 a union that is a bargaining party and a member of another union that is also a bargaining party for 

the same proposed agreement. 17(2) 

For more on the duty of good faith, see: 6 General responsibilities under the Act later in this section. 

The Act protects voluntary union and employer association membership 

Employees and employers are not required – and must not be required – to be a member of either a 
union or an employer association to be represented in bargaining for the Fair Pay Agreement. The Fair 
Pay Agreement Act requires: 10 

 unions engaged in bargaining to represent union members as well as non-union employees who 
are covered by the proposed Fair Pay Agreement, and 

 employer associations engaged in bargaining to represent member as well as non-member 
employers who have at least one employee covered by the proposed Fair Pay Agreement. 

Personal information and Fair Pay Agreements 

MBIE Chief Executive may collect personal information about covered employees to achieve the 
statutory obligations as set out in the Act. Use of personal information is as set out in the Act and is in 
accordance with the Privacy Act 2020. Under the Privacy Act 2020, everyone engaged in, or covered by a 
Fair Pay Agreement process, has the right to ask for a copy of personal information MBIE holds about 
them, and to ask for it to be corrected if they think it is wrong.  

The Chief Executive may collect personal information under the Act for the following purposes only: 

 Assessing whether an application to initiate bargaining has met the required tests for the Chief 
Executive to approve the application. 

 Assessing whether to approve an application to be a bargaining party. 
 Verifying that a ratification vote complies with the requirement set out in the Act. 
 Monitoring compliance with the Act. 

4 What terms a Fair Pay Agreement includes 

There are mandatory terms that must be included in all Fair Pay Agreements. Other terms must be 
discussed during bargaining and bargaining sides can decide whether they are included. Additional 
terms can also be agreed to be included in the proposed agreement.9 

4.1 Mandatory terms 

Terms that must be agreed in all Fair Pay Agreements are: 123 

 The date the agreement comes into force and when it expires.10, 11 

 
9 Additional terms must relate to employment of covered employees, must comply with New Zealand law, and must be 
consistent with the Fair Pay Agreements Act 2022, if they are to be applied by law. 
10 An FPA must apply for a period no less than three years, but no more than five years. 
11 An FPA must specify the commencement date, which must apply to each provision in the agreement (subject to any 
approval of delayed commencement where employers apply for this) and the expiry date, which must apply to each 
provision in the Fair Pay Agreement. 
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 Coverage of the agreement, with sufficient clarity to determine the work or type of work covered. 
 For each type of work covered, and for each class of covered employees, standard hours during 

which the minimum base wage rate is payable but penalty rates and overtime rates are not,  
 The minimum base wage rates and rates or payment for any overtime worked and penalty rates, 

and when these rates apply. 
 The amount by which base wage rates, overtime and penalty rates must be adjusted or the 

calculation to adjust them. 
 Arrangements for training and development for each type of work covered and each class of 

covered employee. 
 Leave entitlements of covered employees for each type of work covered and each class of covered 

employee. 
 Governance arrangements that will apply, in addition to the requirements set out in the Act, to the 

bargaining sides when the agreement is in force. 
 The process for each bargaining side to engage with the other bargaining side if a bargaining side 

requests agreement to bargain for a proposed variation or if bargaining to vary the agreement.  

4.2 Terms that must be discussed 

When bargaining for a proposed agreement, the bargaining sides must discuss whether the proposed 
agreement will specify: 

 The objectives of the proposed Fair Pay Agreement. 
 Health and safety requirements. 
 Arrangements relating to flexible working. 
 Arrangements relating to any redundancy. 

4.3 Variations and differentiation 

Differentiation 

A Fair Pay Agreement may include different terms for different classes of employees that are covered by 
the same agreement.12 134  

District variation 

Some terms in Fair Pay Agreements may be different for employees in different districts.13, 14, 15 Terms 
that may have district variations are: 135  

 Minimum base wage rates and when these apply. 
 The process by which minimum base wage rates, overtime rates, or penalty rates may be adjusted. 
 For each type of work covered by the agreement, and for each class of covered employee, the 

standard hours during which the minimum base wage rate is payable, but penalty rates and 
overtime rates are not. 

 Rates of payment for any overtime worked, and when the rates apply. 
 Penalty rates, and when these apply. 
 Leave entitlements. 

 
12 The Act prohibits differentiation that includes terms contrary to any other law, for example, the Employment Relations 
Act 2000, the Equal Pay Act 1972, the Human Rights Act 1993. 138  
13 The terms of a Fair Pay Agreement that apply in a specific district apply to a covered employee who Works in the district 
for the majority of the time they are performing the work covered by the Fair Pay Agreement. 153(2) 
14 An employer and employee may agree which district’s terms apply to the employee, but such an agreement is not 
binding and is not conclusive evidence of which district’s terms apply in the circumstances. 136(3)  
15 District is defined in 5. Interpretation of the Act as the district of a territorial authority listed in Part 2 of Schedule 2 of the 
Local Government Act 2002. If including terms which differ by district, bargaining sides should use these districts to 
describe that differentiation.  
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 Arrangements relating to any redundancy 
 Arrangements relating to training and development. 
 Health and safety requirements. 
 Arrangements relating to flexible working. 

Variations 

The Act provides for bargaining parties to bargain for variations to Fair Pay Agreements once they are in 
force. 182  

5 Coverage in Fair Pay Agreements 

Unions that wish to propose a Fair Pay Agreement must define coverage of the proposed agreement 
with sufficient clarity. In Fair Pay Agreements, coverage means the work or type of work and, if 
applicable, the industry, to which the proposed agreement applies. If, after seeking further information, 
the MBIE Chief Executive considers that the application still does not sufficiently describe coverage, 
then MBIE has an obligation to assist the union to define the coverage more clearly. If it is still not clear 
after that assistance is provided, then it must be declined. 33(2) 

Note: The threshold for when an employee is a covered employee is different for a proposed 
agreement, when there is no threshold for the amount of work within coverage that the employee does, 
and for Fair Pay Agreements that are in force. Once Fair Pay Agreements are in force, to be a covered 
employee under the agreement, an employee must be performing work defined within the agreement 
for 25 per cent or more of their normal job. Also see: Validation: Covered employee definition changes 
later in this section. 

5.1 Occupation or industry-based Fair Pay Agreements 

Coverage of a Fair Pay Agreement must be described according to whether it is an occupation-based 
agreement or an industry-based agreement.  

Occupation-based agreements  

An occupation-based agreement describes coverage according to the occupation including the work or 
the type of work, the proposed Fair Pay Agreement is to cover. An occupation-based application must 
contain a description of the work as well as the specific Australian and New Zealand Standard 
Classification of Occupations (ANZSCO) code. If the work description does not match any of the ANZSCO 
codes, the bargaining party must provide a detailed summary of the occupation and any similar ANZCO 
codes, explaining why the codes do not match the occupation. 

Industry-based agreements  

An industry-based agreement describes coverage according to the occupations including the work or the 
type of work within the industry that the Fair Pay Agreement is to cover and the industry in which they 
are employed. An industry-based application must contain the ANZSCO code as well as the specific 
Australian and New Zealand Standard Industrial Classification (ANZSIC) code. If the industry description 
does not match any of the ANZSIC codes, the bargaining party must provide a detailed description of the 
industry and any similar ANZIC codes or classifications, explaining why the codes do not reflect the 
industry. 

For an employee, and their employer, the important question is whether the work they do in their job is 
described in a Fair Pay Agreement and, if it is an industry-based agreement, whether they work within 
the industry that the Fair Pay Agreement covers or will cover. 

During bargaining, parties may agree to change the scope of the coverage, however the change will first 
need to be approved by the MBIE Chief Executive.  

The MBIE Chief Executive approves the way in which coverage has been described for a Fair Pay 
Agreement when approving initiating of bargaining for the agreement. The MBIE Chief Executive 
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assesses whether the coverage of a proposed Fair Pay Agreement is specified with sufficient clarity. An 
important consideration is whether it is easy for employers and employees to know if the Fair Pay 
Agreement applies to them. 

Some applications to initiate bargaining for proposed agreements will not be approved. These include 
applications where all of the work, or types of work, that is within coverage of the proposed Fair Pay 
Agreement is already within the coverage of a Fair Pay Agreement or a proposed agreement for which 
bargaining has already been initiated. 33(3)(b)(iii) 

5.2 Coverage overlaps 

An application to initiate bargaining for a proposed Fair Pay Agreement will not be declined solely on 
the basis that there is coverage overlap with an existing or proposed agreement. If there is a coverage 
overlap, after both agreements that overlap have been ratified (voted in favour of) and before the Chief 
Executive validates one or both of them, the Employment Relations Authority must review both 
agreements and determine which one provides better terms overall for employees within overlapping 
coverage. The MBIE Chief Executive must then amend the coverage of the agreement that has less 
favourable terms for employees so that it no longer includes those in the coverage overlap. Also see: 
2 Scenarios where coverage may change in Section Two. 

6 General responsibilities under the Act 

The Act specifies relationships in the Fair Pay Agreement process where the duty of good faith applies 
between participants. This means they must deal with each other in good faith, and must not either 
directly or indirectly, do anything likely to mislead or deceive each other.  

 

The Act provides for penalties for particular breaches of duty of good faith.  

6.1 Ensuring representation of covered employees and employers 

Employee and employer bargaining sides have the obligation to represent covered employees or 
employers, as applicable, regardless of whether they are a member or not. This includes: 96, 99 

 Providing regular updates 
 Providing an opportunity for covered employees or employers to provide feedback in relation to 

bargaining 
 Considering any feedback received 
 Advising them of any ratification vote 
 Considering whether all interest groups are recognised and given an opportunity to provide 

feedback during bargaining. 

Duty of good faith 

The duty of good faith is wider than the implied mutual obligations of trust and confidence. It 
requires the parties to be active and constructive in establishing and maintaining a productive 
relationship in which the parties are, among other things, responsive and communicative. It requires 
parties, when bargaining for a proposed Fair Pay Agreement (or any activity relating to bargaining) 
to:  

 deal with each other in good faith, including being active and constructive in establishing and 
maintaining a productive relationship, in which parties are responsive and communicative. 

 not doing anything to mislead or deceive each other or that is likely to do so. 17(1), 17(1)(4) 
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6.2 Ensuring Māori representation 

Employee and employer bargaining sides have the obligation to ensure effective representation of 
Māori employees and employers in the bargaining process. Throughout the bargaining process they 
must use their best efforts to ensure that Māori employees and employers are represented effectively 
in the bargaining process, including by: 97, 100 

 seeking and considering feedback from representatives of Māori employees or employers, and 
 considering whether the bargaining side should include a member to represent the interests of 

Māori employees or employers. 

6.3 Storage and use of contact and personal information 

The Act imposes obligations regarding storage and use of employee contact details received by an 
initiating union or employee bargaining party.  

An initiating union or an employee bargaining party that receives employees’ contact details from an 
employee bargaining party must ensure that: 273 

 The contact details are stored separately from any other information held by the union, and 
 Access to the contact details is limited to only those employees of the union who need to use the 

contact details for a purpose set out in the Act, for example, to communicate with the employee 
about bargaining for a proposed Fair Pay Agreement, or for the union to access the workplace to 
discuss a proposed Fair Pay Agreement. 

The initiating union or employee bargaining party must not use the contact details for any other 
purpose that is not related to the relevant proposed agreement, proposed variation, or Fair Pay 
Agreement.16 The initiating union or employee bargaining party that receives employees’ contact details 
may use them to communicate with the employees about whether the initiating union or employee 
bargaining party will apply for approval to initiate bargaining for a proposed renewal, or proposed 
replacement or to seek the employees’ support for such an application. 272 

Any communication from an initiating union or employee bargaining party using the contact details may 
also provide supplementary information to the employees if the primary purpose of the communication 
is related to the relevant proposed agreement, proposed variation, or Fair Pay Agreement. The 
supplementary information may include information such as location of the information about how to 
join a union.  

Any communication using the contact details must also advise the employee that they may elect not to 
receive any further communication from an initiating union or employee bargaining party (opt out) and 
how to do so.  

7 Roles and responsibilities in the Fair Pay Agreement system 

This topic summarises the key responsibilities for the roles of the main participants in the Fair Pay 
Agreement System. It is not exhaustive. 

Initiating unions 

The Act allows eligible unions to define coverage for a proposed Fair Pay Agreement and apply to MBIE 
to initiate bargaining for it. This union is called the initiating union. Initiating unions have obligations 
such as notifying employers and other unions following initiation and representing employees within 
coverage throughout the process.  

 
16 This does not apply to an employee’s contact details received by an initiating union or employee bargaining party if the 
employee is or becomes a member of the initiating union or employee bargaining party and the contact details that are 
provided by the employee as a part of being or becoming a union member match the information provided under this Act. 
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Initiating unions complete timebound communications tasks with other unions and employers, and 
receive, and appropriately store, employee contact details.  

Other unions 

If notified by the initiating union, that an application to initiate bargaining for a Fair Pay Agreement has 
been approved, other unions have an obligation to likewise notify employers that they have collective 
agreements with. 

Other unions with at least one member in coverage of a proposed Fair Pay Agreement may apply to 
become bargaining parties on the employee bargaining side. Obligations in taking up this role, include 
representing both members and non-member employees and communicating with them as directed by 
the bargaining side. Unions that are not a bargaining party may provide the views of their members to 
the employee bargaining side. 

Employees 

Employees whose work is covered by a Fair Pay Agreement, or by a proposed Fair Pay Agreement, may: 

 Choose to opt out of communications with the initiating union or employee bargaining side about 
the bargaining process and/or the voting process. 

 Provide feedback to the employee bargaining side in relation to the bargaining. 
 Vote whether to ratify agreed terms for a Fair Pay Agreement. 
 Participate in meetings with the representatives of the employee bargaining side during bargaining. 

Employers 

During the initiation stage, employers must give employees whose work is covered by a proposed Fair 
Pay Agreement: initial information about the proposed agreement, and a copy of the Fair Pay 
Agreements and Employee Contact Details Document. This document includes required information 
about Fair Pay Agreements and about sharing employee contact details with the initiating union. It 
covers how an employee can opt out from having their details shared with the initiating union and 
includes a form that may be used for this.  

Employers must provide the contact details of covered employees to the initiating union – unless an 
employee elects to opt out of communications with the employee bargaining side.  

During bargaining, employers must:  

 provide the initial information provided by the initiating union to new employees that are within 
coverage of the proposed agreement, and  

 provide a new employee’s contact details to the initiating union (or another employee bargaining 
party if instructed to) unless the employee does not want this 

 allow covered employees to take part in Fair Pay Agreement meetings if these are arranged by the 
employee bargaining side 

 allow representatives of the employee bargaining side to access their workplaces to discuss 
bargaining with covered employees.  

When bargaining sides agree on terms of a proposed Fair Pay Agreement, covered employers must: 

 provide information about ratification to covered employees, including information about how to 
opt out of communications from the employee bargaining side about voting, if they wish to, and  

 provide contact details of covered employees to the employee bargaining side, except for 
employees that opt out of communications with the employee bargaining side.  

When a Fair Pay Agreement is finalised and published into law, for the duration of the agreement, 
employers with employees whose work is covered by it, must offer them employment terms that are at 
least as good as those defined in the Fair Pay Agreement – but may offer them better terms. 

Employer association 

Once the MBIE Chief Executive has published approval to initiate bargaining for a Fair Pay Agreement, 
eligible employer associations can apply to join the employer bargaining side as a bargaining party. 
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Eligible employer associations cannot apply to initiate bargaining for new Fair Pay Agreements, but they 
can apply for approval to initiate bargaining to renew or vary existing agreements. 

Public Service Commissioner 

Under the Act, the Public Service Commissioner is an employer bargaining party for Fair Pay Agreements 
or proposed agreements approved for bargaining with coverage that includes at least one employee of a 
public service agency or the education service,17 excluding institutions as defined in the Education and 
Training Act 2010. The Commissioner may delegate this role to the chief executive(s) of the relevant 
agency(ies) or the Secretary of Education. If requested, the Public Service Commissioner may also agree 
to be an employer bargaining party on behalf of the Chief of Defence Force, Chief Parliamentary 
Counsel, Commissioner of Police, Health New Zealand, or other specified State employers, where 
coverage makes that relevant. 

Bargaining sides 

Employee and employer bargaining sides have many of the same responsibilities. These include to: 

 Represent both their members and non-members who are within coverage of the Fair Pay 
Agreement they are engaged in. 

 Agree an inter-party side agreement. This covers how parties on the bargaining side will make 
decisions relating to bargaining for the proposed Fair Pay Agreement. 

 Appoint a bargaining side lead advocate. This is the main contact for each bargaining side. They 
represent the bargaining side and act as the primary spokesperson during bargaining.  

 Participate in bargaining in good faith, including using best efforts to enter into an agreement with 
the other bargaining side that sets out a process for conducting bargaining. 

 Provide information requested for the purposes of bargaining. 
 Represent those within coverage on their side of bargaining. 
 Ensure representation of Māori employees and employers. 
 Run the voting process for Fair Payment Agreements that have been bargained for and agreed. 

Bargaining parties 

Bargaining parties on both the employee and employer bargaining sides must comply with the inter-
party side agreement for their bargaining side. In certain circumstances, bargaining parties may apply to 
the Employment Relations Authority for a determination that fixes the terms of a proposed agreement. 

Employee bargaining parties may arrange Fair Pay Agreement meetings and access the workplace of 
covered employees. 

Specified state employers 

The Act specifies four particular employers in the state sector that have different representation rules 
than other employers. These employers may represent themselves in bargaining or may ask the Public 
Service Commissioner to represent them. These specified employers are: 

 The Chief of Defence Force 
 The Chief Parliamentary Counsel 
 The Commissioner of Police 
 Te Whatu Ora Health New Zealand  

MBIE 

MBIE’s role is to administer the Fair Pay Agreements system. It does this in many ways including: 

 Helping initiating unions to define coverage for Fair Pay Agreements with sufficient clarity, if 
requested or required. 33 

 Publishing information and notifications throughout the Fair Pay Agreements process. 

 
17 Education service is a service in the employment of a state school, or any other place of education for which a separate 
employer is designated by the Education and Training Act 2020 or by the Minister of Education, service as a registered 
teacher in the employment of any free kindergarten association that controls a free kindergarten, and service as a teacher 
in the employment of the chief executive of the Ministry of Education. Education and Training Act 2020 
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 Seeking further information as required. 
 Inviting submissions from the public on applications to initiate bargaining for Fair Pay Agreements if 

this is appropriate. 
 Approving or declining applications to initiate bargaining for Fair Pay Agreements. 
 Providing bargaining support and mediation services. 
 Assess applications to change coverage during bargaining. 
 Approving or declining applications from parties to join bargaining sides. 
 Verifying ratification voting for Fair Pay Agreements. 
 Checking for coverage overlap between a proposed Fair Pay Agreement and existing Fair Pay 

Agreements. 
 Issuing Fair Pay Agreement notices and publishing Fair Pay Agreements into secondary legislation. 
 Administering Bargaining Capacity Funding for Fair Pay Agreements.18 

Through the Labour Inspectorate, MBIE’s role also includes: 

 Ensuring that employers provide at least the employment terms that are minimum entitlement 
provisions19 in finalised Fair Pay Agreements to all covered employees.  

 Determining who is covered by a Fair Pay Agreement. The Labour Inspectorate can also be asked to 
make that determination. 

Employment Relations Authority 

The Employment Relations Authority has exclusive jurisdiction to make determinations relating to 
employment relationships under the Fair Pay Agreements Act 2022. Its role includes:  

 Issuing non-binding recommendations on terms within the proposed agreement. 
 Determining whether a topic that bargaining parties must consider whether to include in a 

proposed agreement should be included.  
 Fixing terms of proposed agreements in certain circumstances.  
 Determining whether employees and employers are within coverage of Fair Pay Agreements. 
 Assessing coverage overlaps between proposed Fair Pay Agreements and existing Fair Pay 

Agreements. If there is a coverage overlap, the Authority determines which Fair Pay Agreement 
provides better overall terms for employees within the overlap. 

 Assessing whether proposed Fair Pay Agreements comply with the Fair Pay Agreements Act and 
other legislation. 

 Making determinations in relation to disputes in relation to Fair Pay Agreement relationships. 
 Imposing penalties for breaches of certain obligations within the Act. 

8 Stages in the Fair Pay Agreement process 

8.1 Pre-initiation 

During this stage potential initiating unions can study the Fair Pay Agreements system to understand the 
responsibilities and obligations they undertake if they decide to apply to MBIE to initiate bargaining for 
a Fair Pay Agreement – and what it means if an application is approved. This is a time for unions to 
develop a clear definition of the work or type of work they intend to cover in a Fair Pay Agreement they 
may propose. 

Support available from MBIE  

Bargaining support is available to all parties throughout the Fair Pay Agreement process. 

 
18 Limited Bargaining Capacity Funding is available to bargaining sides. Terms and conditions apply. 
19 These are: minimum base wage rates, increases to the minimum entitlements provided under the Holidays Act 2003, 
payment for any increases to the minimum entitlements provided under the Holidays Act 2003, overtime rates, and 
penalty rates. 127 
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At pre-initiation stage, MBIE Bargaining Support Services can help unions to understand requirements to 
define coverage, the process for Fair Pay Agreement bargaining, and how to get help through the 
bargaining process.  

Capability development on bargaining, including Interest Based Bargaining, is also available to both 
unions and employer associations. 

8.2 Initiation 

This stage starts when an eligible union applies to the MBIE Chief Executive for approval to initiate 
bargaining for a proposed Fair Pay Agreement. During this stage, MBIE assesses the application and 
decides to approve or decline it. This stage finishes when MBIE either declines the application or 
publishes a notice announcing initiation of bargaining for the agreement. 33 

The initiating union must demonstrate that it is an eligible union under the Act.  

 

The initiating union must define coverage of a proposed Fair Pay Agreement with sufficient clarity so 
that employees and employers can determine whether it applies to them. 

The initiating union must provide evidence supporting its application to satisfy one of two kinds of 
initiation test: the representation test or the public interest test. The initiating union must either:  

 Gain and demonstrate support for the application to initiate bargaining for the proposed 
agreement from a representative number of covered employees: for the representation test, or 

 Demonstrate that the proposed agreement satisfies the public interest test criteria in the Act.  

The MBIE Chief Executive may ask for more evidence supporting the application and may invite 
submissions from the public on the 10 per cent representation test or the public interest test.  

Bargaining side formation  

Formation of bargaining sides begins when the MBIE Chief Executive notifies the initiating union that its 
application to initiate bargaining for a proposed Fair Pay Agreement has been approved and publishes a 
notice of the approval. At this stage in process, the Act imposes obligations on the initiating union, 
relevant other unions, and employers to provide specified information to various parties that will be 
impacted by the proposed Fair Pay Agreement. 

 

During this stage the MBIE Chief Executive approves or declines applications to become bargaining 
parties on both bargaining sides, notifies the parties of its decisions, and publishes these. However, the 
Act provides different representation rules for some State employers, called specified employers. 
Specified employer bargaining parties do not need to apply to become a bargaining party on the 
employer side. Also see: Forming Bargaining Sides in Section Three. 

Eligible union 

In Fair Pay Agreements, an eligible union is a union that has at least one member who is a covered 
employee and has a constitution that enables the union to represent the collective interests of 
covered employees, whether or not the employees are union members. 5 Interpretation 

Bargaining sides and bargaining parties 

Bargaining for a proposed Fair Pay Agreement is undertaken by bargaining sides. Bargaining sides 
represent the collective interests of either employees (the employee bargaining side) or employers 
(the employer bargaining side) who are covered by a proposed Fair Pay Agreement. Bargaining sides 
are made up of one or more organisations, either unions or employer associations (except for 
specified and other employers in the State sector) and these are called bargaining parties. 
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From the time of notification, other eligible unions may apply to the MBIE Chief Executive to become 
bargaining parties on the employee bargaining side. There is no limit the number of eligible unions that 
can join an employee bargaining side and also no limit to the number of eligible employer associations 
that can join the employer bargaining side. The employee bargaining side is formed three months after 
notification. 38  

The employer bargaining side may be formed by one or more eligible employer associations applying to 
become an employer bargaining party and being approved by the MBIE Chief Executive. In this case, the 
employer bargaining side is formed on the date that is three months after the notification of approval to 
initiate bargaining.20 43, 45, 46 

If a bargaining side does not form on the employer side for a proposed Fair Pay Agreement, or if one or 
both sides cease to have any bargaining parties, the Act sets out a process for how bargaining will 
proceed in the relevant circumstances.  

Section Three of this guide covers the process to the point when bargaining sides have appointed their 
bargaining side lead advocates and developed and submitted their inter-party agreements to the MBIE 
Chief Executive. Note: More bargaining parties can join bargaining sides throughout the bargaining 
stage.  

Once bargaining sides are formed, which is three months21 after notification of approval to initiate 
bargaining for the Fair Pay Agreement, the MBIE Chief Executive must, within one working day, notify 
each bargaining party of the name of all other bargaining parties for the proposed Fair Pay Agreement. 
51 

No later than 20 working days after the date on which the bargaining side is formed, each bargaining 
side must: 

 agree an inter-party side agreement and 
 appoint a bargaining side lead advocate. 

 

 

8.3 Bargaining 

This section of this guide covers the process from when bargaining sides have formed and when they 
must use their best efforts to enter into an arrangement between the sides for conducting bargaining in 
an effective and efficient manner. This arrangement is called a bargaining process agreement and it is 
part of the good faith obligations for bargaining parties that are not on the same bargaining side. 19(3)(a) 

 
20 Bargaining for a proposed Fair Pay Agreement is undertaken by bargaining sides. Bargaining sides represent the 
collective interests of either employees or employers who are covered by a proposed Fair Pay Agreement. Bargaining sides 
are made up of one or more organisations, either unions or employer associations, and these are called bargaining parties. 
21 In some situations a bargaining side is formed four months after notification of approval to initiate bargaining. See 
Section Three: Forming Bargaining Sides. 

Inter-party side agreement 

An inter-party side agreement must include details of the process the bargaining side will follow to 
make decisions relating to bargaining for the proposed Fair Pay Agreement. 

Bargaining side lead advocate / lead advocate 
The main contact appointed for a bargaining side. The bargaining side lead advocate represents the 
bargaining side, acts as the primary spokesperson for the bargaining side, represents or chairs the 
bargaining side during bargaining for a proposed Fair Pay Agreement, and performs any other role 
specified in the bargaining side’s inter-party side agreement. 5 Interpretation, 54 
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The Act covers sharing of information between bargaining sides. There is provision for independent 
reviewers of information relating to proposed terms for Fair Pay Agreements where a bargaining side 
reasonably considers this information should be treated as confidential. 94 

Bargaining sides must negotiate the mandatory terms that must be included in all Fair Pay Agreements 
and must also discuss terms that may or may not be included in the agreement.  

How this stage finishes depends on the result of the bargaining process. If bargaining results in an 
agreement, the lead advocates from each side jointly present the proposed agreement to the 
Employment Relations Authority for a compliance assessment and overlap check. If bargaining does not 
result in an agreement, a determination may be sought from the Employment Relations Authority.  

8.4 Finalisation 

When the two bargaining sides reach agreement, the lead advocates from each bargaining side jointly 
submit the proposed agreement to the Employment Relations Authority for a compliance assessment 
and overlap check. 142    

Finalisation includes several sub-stages: 

 Compliance assessment and overlap check (Employment Relations Authority) 
 Ratification (voters on each bargaining side) 
 Verification of the ratification vote (MBIE) 
 Overlapping coverage check (MBIE) 
 Validate the agreement, issue a Fair Pay Agreement notice and publish the agreement into 

secondary legislation (MBIE Chief Executive) 172 

Compliance assessment  

The Employment Relations Authority assesses: 

 Whether there is a coverage overlap between the proposed Fair Pay Agreement and any existing 
Fair Pay Agreements. If the Authority decides there is a coverage overlap, it must determine which 
agreement provides the better terms overall for employees within the overlap. If coverage is 
adjusted, this may affect who can vote to ratify the proposed agreement. 

 Compliance with the requirements of this Act, the Employment Relations Act 2000, and other 
relevant employment law requirements. This includes checking that the agreement does not 
contain terms contrary to requirements of any other law. 144 

The Employment Relations Authority completes this assessment no later than 20 working days after 
receiving the proposed agreement unless it decides there are exceptional circumstances. 144 

Ratification 

For a proposed Fair Pay Agreement to be ratified, there must be a vote of the covered employees and a 
vote of the covered employers, and a majority on each side must be in favour. The bargaining sides give 
employers and employees access to a copy of the proposed agreement and a plain language summary 
of it. 151, 152, 158 

Each bargaining side advises employers and employees that voting for ratification will be held and when 
it must be completed and explains the voting procedure. Covered employers also advise their covered 
employees that a ratification vote is to be held, and employees are given a chance to opt out of having 
their contact details provided to the employee bargaining side. If they opt out it means they will not 

Bargaining process agreement 

A bargaining process agreement is an agreement between two sides that are engaged in bargaining 
for a Fair Pay Agreement that sets out a process for conducting the bargaining in an effective and 
efficient manner. 
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receive information from the employee bargaining on the ratification vote or how to participate in the 
ratification vote, however, they are still covered by the Fair Pay Agreement. 

Each covered employee is entitled to one vote. Each covered employer who has 21 or more employees 
that the employer considers are entitled to vote, is entitled to one vote for each employee. Covered 
employers with fewer than 21 employees that they consider are entitled to vote, are weighted 
according to number of employees. 156, Schedule 2 

After the ratification vote, each bargaining side must inform the other bargaining side for the proposed 
agreement of the outcome. 157(1)  

If the majority on both sides are in favour, they will jointly submit the proposed agreement to the MBIE 
Chief Executive for verification. Each bargaining side must provide evidence of the process used for the 
ratification vote and the results to the MBIE Chief Executive22 159(2)(iii)  

If the majority on both sides vote against, there can be further negotiation, and a repeat of the voting. If 
the outcome of the second vote is against the agreement, then one side can apply to the Employment 
Relations Authority to fix the terms of the proposed agreement. 

Verification  

If the ratification vote on both sides is in favour of the proposed agreement, then MBIE will verify that 
those who voted in favour do in fact support the agreement. This includes checks on whether everyone 
was eligible to vote, whether the correct ratification process was followed, and results were accurately 
recorded. 147(1)(b) 

Overlapping coverage check  

The MBIE Chief Executive does a final check to make sure there is no overlapping coverage of the 
proposed Fair Pay Agreement with any existing Fair Pay Agreement that was not identified previously. If 
there is a coverage overlap, they must: 163 

 advise bargaining parties on each side of this, and  
 advise both bargaining side lead advocates to submit the proposed agreement to the Employment 

Relations Authority to determine whether there is a coverage overlap, and which agreement 
provides the better terms overall.  

Validation: Issue Fair Pay Agreement notice and publish agreement  

Once the above have been completed, if satisfied that the agreement complies with the Act, the MBIE 
Chief Executive may validate the agreement by issuing a Fair Pay Agreement notice. If required, due to a 
coverage overlap, they may issue a notice that amends the coverage of an existing Fair Pay Agreement 
so that it no longer covers the work or type of work that will be covered by the new Fair Pay 
Agreement.23 The MBIE Chief Executive may also issue a notice if the Employment Relations Authority 
fixed the terms of the proposed agreement. 168 

A Fair Pay Agreement notice issued by the MBIE Chief Executive is secondary legislation. This means that 
covered employers must provide at least the employment terms specified in the Fair Pay Agreement to 
their covered employees and a bargaining party for a Fair Pay Agreement must comply with any 
obligations imposed on the bargaining party in the Fair Pay Agreement.  

Validation: Covered employee definition changes 

Fair Pay Agreement process means the definition of “covered employee” changes once a Fair Pay 
Agreement is validated. During bargaining there is no threshold for the amount of the work, or type of 
work, that an employee does in their job in order to be considered a covered employee for a proposed 
agreement. This means that a covered employee may do a small amount of the work, or type of work, in 

 
22 Bargaining sides must document and keep evidence of voting for validation of the ratification. 
23 This applies where there is a coverage overlap between a proposed FPA being validated (being brought into force) and 
an existing FPA and the Authority has determined that the proposed FPA provides better terms overall for the work or 
type or work that is covered by both the proposed agreement and existing FPA. 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section One: Page 23  Version 1.0 
 

the coverage defined in an application to initiate bargaining for a Fair Pay Agreement in order to be a 
covered employee for the initiation threshold tests and to participate in bargaining. However, once an 
agreement is in force, the Act imposes a 25 per cent threshold for an employee to be a covered 
employee. This means the employee needs to be doing the work or the type of work that is defined in 
the Fair Pay Agreement for 25 per cent or more of their job. In addition, if an employee is covered by 
more than one Fair Pay Agreement, the agreement that covers the greater percentage of their work 
applies. This is so that only one Fair Pay Agreement will apply to a particular employee – and it applies 
to 100 per cent of their work. 

This change in who is considered to be “covered” impacts which employees and consequently, which 
employers, are allowed to vote to ratify a proposed agreement. The Act allows all employees, who 
believe that they will be covered by the proposed Fair Pay Agreement once it is validated, to vote. The 
Act allows all employers, of one or more employees, whom they believe will be covered by the 
proposed Fair Pay Agreement once it is validated, to vote.  

8.5 Enforcement  

When a Fair Pay Agreement is in force, employees have access to the employee dispute resolution 
processes. This includes the ability to seek a determination from the Employment Relations Authority as 
to whether they are covered by a Fair Pay Agreement and should be receiving the terms within it. The 
Employment Relations Authority is able to issue a compliance order and may impose penalties for failing 
to comply with a Fair Pay Agreement.  

The Labour inspectorate is also able to make a determination as to whether an employee is within the 
coverage of a Fair Pay Agreement and can enforce the terms of a Fair Pay Agreement that are minimum 
entitlement provisions.24 

 

9 What happens if bargaining is not successful 

Dispute resolution, including mediation services, are available throughout the Fair Pay Agreement 
process to help bargaining sides negotiate an agreement. The Employment Relations Authority 
(Authority) can make a non-binding recommendation on the proposed terms when bargaining sides are 
having trouble agreeing the content of a term. The Fair Pay Agreement system also provides for the 
Authority to fix the terms of a proposed agreement where parties cannot reach an agreement, where 
there are particular breaches of good faith, or there have been two failed ratifications.  

 
24 Minimum entitlement provisions under the Act are: 137: minimum base wage rates, increases to the minimum 
entitlements provided under the Holidays Act 2003, payment for any increases to the minimum entitlements provided 
under the Holidays Act 2003, overtime rates, penalty rates. 

Fair Pay Agreement 

Fair Pay Agreement means an agreement that the MBIE Chief Executive has validated by issuing a 
Fair Pay Agreement notice. It includes variations, renewals, replacements, and agreements attached 
as schedules to other Fair Pay Agreements. 5. Interpretation 

Proposed FPA 

Proposed FPA means a proposed Fair Pay Agreement if a union has applied for approval to initiate 
bargaining, but the MBIE Chief Executive has not validated the proposed Fair Pay Agreement.  

Proposed agreement 

Proposed agreement means a proposed FPA, proposed renewal, or proposed replacement.  
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10 Help available from MBIE 

The Fair Pay Agreement system offers support to help unions and employer associations, bargaining 
parties and bargaining sides navigate the process and reach an outcome. Bargaining support may 
include services that: 

 Help a union or employer association to understand the requirements to become a bargaining 
party, including bargaining side formation and developing inter-party side agreements. 

 Help bargaining sides to understand the process for bargaining. 
 Support bargaining sides throughout the process of bargaining. 
 Support bargaining sides to ensure that bargaining is constructive and efficient. 
 Assist bargaining sides to understand content requirements for a proposed Fair Pay Agreement, or 

a proposed variation. 
 Assist in resolving any conflict within or between bargaining sides that are bargaining. 

MBIE’s role is to operationalise the Fair Pay Agreements system, establishing the required processes and 
providing guidance and information for bargaining sides, covered employees and employers. This also 
includes support for bargaining sides to help them navigate the bargaining process and reach an 
outcome.  
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Section Two: 

Initiating Fair Pay Agreements 
This section provides information for initiating unions to consider as they make decisions about 
applying for approval to initiate bargaining and the coverage that they propose in their application.  

Initiating unions have many responsibilities under the Act both before and after their application to 
initiate bargaining for a proposed Fair Pay Agreement is approved by the MBIE Chief Executive. It is 
important that initiating unions make plans to fulfil these obligations before applying to MBIE for 
approval to initiate bargaining for the coverage they wish to propose in a Fair Pay Agreement.25  

It provides information for other unions considering whether to join the employee bargaining side for 
a proposed Fair Pay Agreement that has been initiated by another union – or whether they wish to 
apply to initiate bargaining for another Fair Pay Agreement. 

It also providers employers with information on their rights and responsibilities during the initiation 
stage and following approval of initiation. 

This section includes: 

1 Proposing coverage for a Fair Pay Agreement 26 
1.1 Coverage definition considerations 26 
1.2 Occupation-based and industry-based Fair Pay Agreements 27 
1.3 Requirements for using the ANZSCO and ANZSIC codes to define coverage 28 
1.4 ANZSCO and ANZSIC codes explanation and examples 28 

2 Scenarios where coverage may change 30 
2.1 Coverage overlap of proposed Fair Pay Agreement with existing agreement 30 
2.2 Consolidation of bargaining: expanding industry-based agreements 30 
2.3 Coverage changes agreed during bargaining 31 
2.4 Adding occupations to existing industry-based agreements 32 

3 Initiation tests for Fair Pay Agreements 32 
3.1 Representation test 32 
3.2 Public interest test 33 
3.3 Public submissions on proposed Fair Pay Agreement initiation test 34 

4 How to apply for approval to initiate bargaining 34 
5 Approval to initiate bargaining 35 
6 Notification obligations after approval to initiate bargaining 36 

6.1 Initiating union obligations within 15 working days 36 
6.2 Other union responsibilities 37 
6.3 Responsibilities of covered employers 37 

 
25 All bargaining parties and bargaining sides also have general obligations under the Act such as the duty of good faith, 
representing those within coverage, ensuring Māori representation, and managing employee contact and personal 
information correctly.  

 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section Two: Page 26  Version 1.0 
 

1 Proposing coverage for a Fair Pay Agreement 

When applying for approval to initiate bargaining for a proposed Fair Pay Agreement, the initiating 
union must define the proposed coverage with sufficient clarity so that employees and employers can 
determine if the proposed Fair Pay Agreement applies to them. Information that may assist with 
providing sufficient clarity is: 

 Description of the main work or types of work employees do 
 Levels of authority for each activity 
 Type of equipment used for an activity 
 Qualifications needed for each activity  
 Licence or registration required to do an activity 
 Other relevant factors. 

MBIE must help the initiating union to define coverage of the proposed Fair Pay Agreement if it is not 
sufficiently clear in the application before deciding whether to approve or decline an application. If after 
providing this assistance, and after considering further information provided, coverage is still not 
sufficiently clear, the MBIE Chief Executive must decline approval for an application to initiate 
bargaining.  

Only eligible unions can apply for approval to initiate bargaining for proposed Fair Pay Agreements. 27 
However eligible employer bargaining parties can apply for approval to initiate bargaining to renew or 
replace, an existing agreement.26  

 

1.1 Coverage definition considerations  

Initial considerations in proposing coverage for a Fair Pay Agreement are whether there is already a Fair 
Pay Agreement that includes part or all of the work, and: 

 to describe the work, type of work, and for some Fair Pay Agreements, the industry to which the 
terms of the agreement will apply, and  

 to identify the employees who do the work, or type of work and, equally, their employers.  
 

 

How coverage is defined has many considerations and consequences. One consideration for the 
initiating union is how it will be able to fulfil its general and timebound communication obligations with 
the covered employees, employers, and other unions if its application to initiate bargaining is approved. 

 
26 This version of this guide refers to renewals and replacements where relevant but does not cover them in depth. 

Eligible union 

In Fair Pay Agreements, an eligible union is a union that has at least one member who is a covered 
employee and has a constitution that enables the union to represent the collective interests of 
covered employees, whether or not the employees are union members. 5 Interpretation 

Coverage 

In Fair Pay Agreements, coverage means the work or type of work and, if applicable, the industry, to 
which the proposed agreement applies. 

An occupation-based agreement applies to all employees whose jobs include work in the occupation 
covered by the agreement across all industries and equally, to their employers. 

An industry-based agreement applies to all employees who are employed in the occupation or 
occupations within the industry covered by the agreement – and equally, to their employers. 
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Another consideration is how the initiating union will provide evidence in relation to the proposed 
coverage to satisfy either the representation test or the public interest test for initiation.  

A major decision is whether to link coverage to occupation only or to an industry, with one or more 
occupations. Other important considerations are: 

 What the consequences of any coverage overlaps with existing Fair Pay Agreements could be, and 
 Whether bargaining is already underway for a proposed agreement, or an existing agreement is 

already in place for those occupations other occupations within the same industry, and how these 
are handled through the Fair Pay Agreement process.  

The following information may assist the initiating union in defining coverage: 

 If there are different work levels in the occupation, based on responsibility, impact, and scope of 
work, for example, more senior or junior work, that are intended to be included in the coverage, 
then these should be individually listed if they are to be included. 

 Primary tasks of each listed occupation/work level should be included. 
 Coverage definition should be concise, precise, and easy to understand so employers and 

employees can know if the Fair Pay Agreement applies to them. 

1.2 Occupation-based and industry-based Fair Pay Agreements 

Coverage for proposed Fair Pay Agreements must be occupation-based or industry-based. Coverage for 
occupation-based agreements is described according to the work or type of work being performed by 
the employees in a particular occupation and must include a relevant Australian and New Zealand 
Standard Classification of Occupations (ANZSCO) code, unless no ANZSCO code accurately describes the 
relevant occupation.27  

Occupation-based agreements apply across all industries in which the specific work or type of work 
would be done. In contrast, coverage for an industry-based agreement is described by an occupation or 
number of occupations, being the work or the type of work that the proposed Fair Pay Agreement 
would cover, within an industry.  

When an application is made to initiate bargaining for an industry-based Fair Pay Agreement, the 
proposed agreement will cover only employees working within the defined industry and who are doing 
the work or type of work within cover. It must include reference to both the ANZSCO code for each 
occupation within the industry and the relevant Australian and New Zealand Standard Industrial 
Classification (ANZSIC) code, unless no ANZSCO code accurately describes a relevant occupation, or no 
ANZSIC code accurately describes a relevant industry. 

For example, a proposed Fair Pay Agreement that covers fire fighters (ANZSCO 441212) would be an 
occupation-based agreement and would apply to people doing fire-fighting work in all industries. A 
proposed Fair Pay Agreement that would cover butchers (ANZSCO 351211) and bakers (ANZSCO 
351111) in the supermarket and grocery industry (ANZSIC G411000) would be an industry-based 
agreement.  

 
27 This requirement is covered in the regulations to the Act. 

Occupation  

An occupation is defined as a set of jobs whose main tasks and duties are characterised by a high 
degree of similarity. The type of work done is defined as the primary tasks and/or duties of the job.  

Industry 

An industry is defined as a group of individual business entities assigned to an industry based on 
their predominant activity.  
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A Fair Pay Agreement which is an industry-based agreement may include a number of occupations 
within the industry.  

1.3 Requirements for using the ANZSCO and ANZSIC codes to define coverage 

In addition to meeting the requirements set out in the Act, applications to initiate bargaining must 
specify the coverage of a proposed occupation-based agreement using an ANZSCO code, and if an 
industry-based agreement, the ANZSCO and the ANZSIC code. Fair Pay Agreements Regulations 2022 

If the initiating party considers that no ANZSCO code accurately describes a relevant occupation, or no 
ANZSIC code accurately describes a relevant industry, the bargaining party’s application must: 

 clearly explain the nature of the occupation or industry, and 
 clearly explain why the bargaining party considers that the relevant occupation or industry is not 

accurately described by an ANZSCO or ANZSIC code, and 
 include any ANZSCO or ANZSIC code that the bargaining party considers to be close to describing 

the relevant occupation or industry. 

1.4 ANZSCO and ANZSIC codes explanation and examples 

The ANZSCO and ANZSIC codes are the Australian and New Zealand Standard Classification of 
Occupations 2006, and the Australian and New Zealand Standard Industrial Classification 2006. In New 
Zealand, information for using the codes is provided on the ANZSCO web page and the ANZSIC web 
page. Helpful information for using the codes is also published by the Australian Bureau of Statistics 
available here ANZSCO and here ANZSIC.28  

Elements of ANZSCO occupation definitions 

The ANZSCO and ANZSIC codes are hierarchical: ANZSCO codes go down to six digits, and the ANZSIC 
codes go down to one letter and six digits. The longer the code used, the more specifically the 
occupation or industry is defined. The Application to initiate bargaining for proposed FPA form, which 
is available on the Employment New Zealand, website provides examples of using these codes to define 
coverage for an industry-based and an occupation-based Fair Pay Agreement.  

The structure of ANZSCO has five hierarchical levels: major group, sub-major group, minor group, unit 
group, and occupation. The categories at the most detailed level of the ANZSCO classification are 
termed occupations.  

Code – the numerical representation of the occupation. 

Principal title – the title which best describes the particular occupation. It is generally the most 
commonly used title, although there are exceptions in cases where the most commonly used title is too 
broad or too narrow in meaning for the purposes of the ANZSCO occupation, or where occupations of 
different content are usually known by the same title. 

Indicative Skill Level – most occupations in this major group have a level of skill corresponding to the 
qualifications and experience outlined below. In some instances, relevant experience and/or on-the-job 
training may be required in addition to the formal qualification. 

A description of the tasks involved within the occupation describes the nature of the occupation, 
summarising the main activities undertaken and, indirectly, the occupation's boundaries. Any special 
requirements, such as registration or licensing, are indicated in this statement. These jobs involve the 
performance of specialised tasks rather than the broader range of tasks usually performed in the 
occupation. 

 
28 This work is based on/includes Stats NZ’s data and on Australian Bureau of Statistics data  which are licensed by Stats NZ 
and by the Australian Bureau of Statistics for reuse under the Creative Commons Attribution 4.0 International licence. 
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Occupation description example using ANZSCO 

An example of an occupation described using from ANZSCO codes: 

 Major Group 8: Labourers 
 Sub-major Group: 81: Cleaners and Laundry Workers 

 Minor Group 811: Cleaners and Laundry Workers 
 Unit 8114: Housekeepers 

 Occupation 811411: Commercial Housekeeper, or 
 Occupation 811412: Domestic Housekeeper 

Description: COMMERCIAL HOUSEKEEPERS means people who do any of the following: clean, vacuum 
and mop floors, make beds, and re-stock minibars and bathroom supplies in hotel and motel rooms and 
other commercial premises. 

Primary tasks include: 

 Cleaning the interior of buildings and the immediate outside areas 
 Sweeping, mopping, and polishing floors, vacuuming, and shampooing carpets, and cleaning 

curtains and upholstered furniture 
 Dusting and polishing furniture, fixtures, and fittings 
 Picking up rubbish, emptying garbage containers, and taking contents to waste areas for removal 
 Restocking minibars and replenishing items such as drinking glasses, writing equipment, linen, and 

groceries 
 Stripping and making beds, and changing bed linen 
 Maintaining kitchens, washing dishes and cooking utensils, and cleaning appliances, cupboards, 

counters, pantries, and floors 
 Picking up, sorting, washing, drying, ironing and mending linen and clothes 
 Preparing and cooking meals, setting, and clearing tables, and serving food and beverages 
 Taking care of household pets and plants, receiving visitors, answering telephones, delivering 

messages, and shopping for groceries.  

Using ANZSIC coverage definitions 

The ANZSIC is a hierarchical classification with four levels. These principles should inform and guide all 
participants in formulating and assessing ANZSIC coverage definitions. 

 Divisions (the broadest level)  
 Subdivisions  

 Groups (also called occupation groups) 
 Classes (the finest level).  

At the Divisional level, the main purpose is to provide a limited number of categories which provide a 
broad overall picture of the type of work conducted at an organisation. The Subdivision, Group and Class 
levels provide increasingly detailed dissections of the types of work conducted at an organisation, 
categorising the work outputs.  

The class level provides a description of that type of work in the industry. This also includes identifying 
exclusions to a particular type of work. The exclusion identifies when a particular type of work is 
annotated in another area of the code, or it is not elsewhere classified. 

An example of an Industry described using ANZSIC codes for building and other Industrial Cleaning 
Services: 

 N: Administrative and Support Services 
 N73: Building Cleaning, Pest Control, and Other Support Services Gardening Services 

 N731: Building Cleaning, Pest Control, and Gardening Services 
 N731100: Building and Other Industrial Cleaning Services 

Description: This class consists of people mainly engaged in the interior cleaning of buildings or 
transportation equipment, and the exterior cleaning of buildings (except steam, sand, and other 
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abrasive blasting). Also included are people mainly engaged in providing other industrial cleaning 
services such as street cleaning or road sweeping. 

Exclusions to the above are people mainly engaged in:  

 Sand blasting or steam cleaning of building exteriors. These are included in Class 3299 Other 
Construction Services not elsewhere classified: and 

 Providing laundry and dry-cleaning services. These are included in Class 9531 Laundry and Dry-
Cleaning Services. 

2 Scenarios where coverage may change 

The Fair Pay Agreements process has some points where coverage for a Fair Pay Agreement may change 
in different ways and for different reasons. These include: 

 During initiation, if MBIE considers the proposed coverage in an application to initiate bargaining 
for a Fair Pay Agreement and identifies overlap with existing agreements.  

 During bargaining for a proposed industry-based agreement, when MBIE approves bargaining for a 
second proposed industry-based agreement within the same industry, bargaining for the two 
agreements may be consolidated. The coverage of the consolidated proposed agreement will 
include the coverage of both proposed agreements, unless agreed otherwise.  

 Also during bargaining, both bargaining sides may agree to apply to change coverage.  
 If an application to initiate bargaining for a proposed industry-based agreement is approved, where 

there is an existing Fair Pay Agreement in the same industry, at validation, the MBIE Chief Executive 
may add the occupation in the proposed agreement as a schedule to the existing agreement.  

2.1 Coverage overlap of proposed Fair Pay Agreement with existing agreement  

If a proposed Fair Pay Agreement, renewal, or replacement Fair Pay Agreement includes work, or types 
of work, that are already covered by an existing Fair Pay Agreement, this is a coverage overlap. 
Coverage overlap of a proposed Fair Pay Agreement with an existing agreement can be identified at 
several points in the Fair Pay Agreement process, including: 

 When MBIE assesses the application to initiate bargaining, and  
 At the compliance check after bargaining for a proposed agreement is complete, and 
 After verification of a ratification vote but before issuing a Fair Pay Agreement notice. 

If the coverage overlap is picked up when MBIE assesses the application to initiate bargaining, and if the 
MBIE Chief Executive approves bargaining for the proposed agreement, the Chief Executive will notify 
the initiating party that it may result in a coverage overlap. After bargaining is complete and before the 
proposed agreement can be ratified, the Employment Relations Authority (Authority) will review both 
agreements, determine which provides the best terms for the majority of employees within the overlap 
and coverage will be amended so that employees within the overlap are covered by the agreement that 
provides the best terms.  

2.2 Consolidation of bargaining: expanding industry-based agreements  

Consolidation during the bargaining process happens only for proposed industry-based agreements.  

Consolidation happens when bargaining is taking place for a proposed, renewal or replacement 
industry-based agreement (called the first proposed agreement) and the MBIE Chief Executive approves 
an application for bargaining for another proposed, renewal or replacement industry-based agreement 
(called the second proposed agreement) within the same industry covering additional occupation 
groups. 115 
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Consolidation rules 

Consolidation decisions are made according to two further rules, one is the six-month rule detailed 
below, that concerns the time interval between approval to initiate bargaining for the two applications.  
Another rule relates to situations where a bargaining party on the initiating side for the first proposed 
agreement has applied to the Authority for a determination due to the absence of a bargaining party on 
the other side. Bargaining for the first proposed agreement may continue during the consolidation 
process. 118(2) 

Six-month rule for consolidating Fair Pay Agreements 

Bargaining for two proposed industry-based agreements that include occupation groups within the 
same industry must be consolidated if the Chief Executive approves an application to initiate bargaining 
for a second proposed agreement: 116, 117 

 Less than six months after approving the first proposed agreement, or  
 Six months or more after approving the application for the first proposed agreement and the 

initiating bargaining side for the first proposed agreement is entitled to apply to the Employment 
Relations Authority for a determination, due to the absence of a bargaining party on the other side 
but has not yet done so. 252, 244, 78, 79, 116(1)(a)(ii) 

If the MBIE Chief Executive approves the application to initiate bargaining for the second proposed 
agreement six months or more after approving the application for the first proposed agreement, 
bargaining sides for the first proposed agreement must decide whether bargaining for the two proposed 
agreements will be consolidated. If the bargaining sides for the first proposed agreement decide: 

 to consolidate bargaining, then they must notify the bargaining parties of the second proposed 
agreement of their decision to consolidate within 20 working days of the Chief Executive’s 
notification of approval to initiate bargaining for the second proposed agreement. 116(2) 

 not to consolidate bargaining, then the bargaining sides for the second proposed agreement must 
bargain for the second proposed agreement separately from bargaining for the first. 120 

If bargaining sides for the first proposed agreement do not notify the bargaining parties of the second 
proposed agreement within 20 working days of whether they have decided to consolidate bargaining for 
the two proposed agreements, they are deemed to have decided not to consolidate. 116(3) 

Determination due to absence of bargaining party rule 

Where a bargaining party on the initiating side for the first proposed agreement has applied to the 
Employment Relations Authority for a determination due to the absence of a bargaining party on the 
other side, the second proposed agreement cannot be consolidated with the first, this means it must be 
bargained separately. The MBIE Chief Executive must not verify the last of the two proposed 
agreements to be submitted as a stand-alone agreement but may verify and validate it as a schedule to 
the one that is submitted first for verification. This means that bargaining for the second Fair Pay 
Agreement will proceed separately from the first, but the end date of the schedule will be the same as 
for the first Fair Pay Agreement. 78, 79, 115 

Effects of decision or requirement to consolidate 

The effect of consolidation means that the coverage of the consolidated proposed agreement is the 
combined coverage of the two proposed agreements, unless both bargaining sides for each of the 
proposed agreements agree to amend the coverage otherwise. This also means that the employee and 
employer bargaining parties on each bargaining side for the two proposed agreements will combine to 
form only one employee and one employer bargaining side. 16, 118 

New bargaining parties may join the combined bargaining sides  

The obligations to notify specified parties of bargaining being initiated and to provide employee contact 
details apply in relation to the consolidated proposed agreement, as though the Chief Executive had 
publicly notified approval to initiate bargaining on the consolidation date. 118(1)(e), 39 – 42  

Coverage changes agreed during bargaining 
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During bargaining, both sides can agree to apply to amend the coverage. If bargaining sides agree to 
change coverage, then the initiating party must apply to the MBIE Chief Executive for approval to 
continue bargaining for the proposed agreement with changed coverage. This will entail resubmitting 
evidence in support of the initiation test and for the amended coverage to be sufficiently clear and meet 
the specified requirements. 109 

2.3 Adding occupations to existing industry-based agreements 

In this scenario, an industry-based agreement has been validated and is in force in an industry and a 
union initiates bargaining for another industry-based agreement that covers employees in one or more 
other occupations within the same industry.  

In these circumstances, the MBIE Chief Executive must not validate the additional agreement as a stand-
alone Fair Pay Agreement but may validate it as an amendment that adds a schedule to the existing Fair 
Pay Agreement. The schedule must have the same expiry date as the existing Fair Pay Agreement. 121 

3 Initiation tests for Fair Pay Agreements 

Once an initiating union has decided what its proposed coverage for an application to initiate bargaining 
for a Fair Pay Agreement will be, the next task is to select the initiation test for the application. Initiating 
unions have a choice between two kinds of initiation tests, the representation test – which has two 
variants – and the public interest test.  

Initiating unions must provide evidence to support the initiation test they rely on in their application. 
Note: For applications relying on the representation test, MBIE will select a sample of employees from 
the evidence submitted and contact them to confirm their support for the application.  

The MBIE Chief Executive may invite public submissions on whether applications to initiate bargaining 
for proposed Fair Pay Agreements meet the 10 per cent representation test, or the public interest test. 
The form for public submissions is called: Request for public submissions form. 36 

Initiating unions that intentionally or recklessly provide inaccurate information as part of an application 
to initiate bargaining are liable to penalties imposed by the Employment Relations Authority.  

3.1 Representation test 

To meet the representation test for initiating bargaining, the initiating union must demonstrate that: 28 

 at least 1,000 employees, or 
 at least 10 per cent of employees  

who work within the proposed coverage, support the application to initiate bargaining for the proposed 
Fair Pay Agreement. 

Demonstrating that an application meets the representation test 

Evidence to demonstrate how an application meets the representation test must align with and be 
representative of the proposed coverage of the Fair Pay Agreement and must not be more than 12 
months old at the date the union submits the application.  

For each employee within the proposed coverage that is claimed to support initiating of bargaining, the 
initiating union must include the following details to support the application to initiate bargaining: 31 

 Name 
 Occupation 
 Employer 
 Date they agreed to support the application to initiate bargaining 
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MBIE may require initiating unions to provide email addresses and/or phone numbers of all or a sample 
of employees whom the applicant claims support the application for the proposed agreement. Note: 
Initiating unions may need to collect and appropriately store contact information for employees, but 
only provide this to MBIE on request. 

If the application is for an industry-based agreement, the initiating union must also include the industry 
in which the employee works. 

If the application is made using the 10 per cent representation test, it must also state the total number 
of employees who will be within the coverage proposed for the Fair Pay Agreement and provide 
evidence of how this is calculated. 

Note: Demonstrating that an employee who would be within coverage of the proposed Fair Pay 
Agreement is a member of the union that proposes the agreement is not sufficient evidence that the 
employee supports initiating bargaining for the proposed agreement. 

3.2 Public interest test 

To meet the public interest test for initiating bargaining, the initiating union must satisfy the MBIE Chief 
Executive that a prescribed portion of employees within coverage receive low pay for their work. 29(1)(a) 

As well as receiving low pay, to meet the public interest test for initiating bargaining, employees who 
would be within coverage must meet one or more of the following criteria.29 They: 29(1)(b) 

 have little bargaining power 
 lack pay progression 
 are not adequately paid, taking into account factors such as: 

 working long or unsocial hours, such as weekends, night shifts, or split shifts 
 contractual uncertainty, including performing short-term seasonal work, or working on an 

intermittent or irregular basis. 

The Fair Pay Agreements Regulations 2022 (the Regulations) prescribe the requirements that need to be 
satisfied to meet the above criteria.  

Evidence that the public interest criteria listed above apply to the coverage proposed in the application 
must be the most current and must align with, and be representative of, the coverage of the proposed 
agreement.  

Low pay prescribed portion 

The Regulations provide that to meet the requirement that a prescribed portion of employees who 
would be within the coverage of the proposed agreement receive low pay for their work, the MBIE Chief 
Executive must be satisfied that: 

 approximately 60 per cent of employees are receiving a rate of pay that is equal or close to the 
adult minimum wage; and 

 approximately 30 per cent or less of the employees are receiving a rate of pay that is close to, equal 
to, or higher than the median wage.  

Little bargaining power prescribed portion 

The Regulations provide that to meet the requirement that a prescribed portion of employees who 
would be within the coverage of the proposed agreement have little bargaining power in their 
employment, the MBIE Chief Executive must be satisfied that approximately 20 per cent or less of the 
employees are: 

 union members, or 
 employed under a collective employment agreement 

 
29 The portions for public interest test criteria are prescribed in the regulations to this Act. 
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Lack pay progression prescribed portion 

The Regulations provide that to meet the requirement that a prescribed portion of employees who 
would be within the coverage of the proposed agreement have a lack of pay progression in their 
employment, the MBIE Chief Executive must be satisfied that approximately 60 per cent or more of the 
covered employees who have been employed in a role for a relatively long period receive a rate of 
wages that is on average, no more than 20 per cent above the rate of wages received by covered 
employees who have been recently appointed to the same role, despite having: 

 completed relevant training, or 
 increased their relevant skills. 

In determining whether an employee has been employed for a relatively long period, the Chief Executive 
must take into account the average time that a covered employee is employed in the relevant role and 
may take into account the average turnover of employees in the role. 

Inadequately paid prescribed portion 

The Regulations provide that to meet the requirement that a prescribed portion of employees who 
would be within the coverage of the proposed agreement are not adequately paid for their 
employment, the Chief Executive must be satisfied that at least 60 per cent of the employees are not 
adequately paid when taking into account whether the employees: 

 regularly work more than 40 hours per week, with the majority of the hours being worked in night 
shifts, in split shifts, or during weekends, or 

 regularly receive total wages that are not, for each employee, the same each week or fortnight, or 
 are employed under a casual or fixed-term employment agreement.  

3.3 Public submissions on proposed Fair Pay Agreement initiation test 

The MBIE Chief Executive may invite public submissions on whether applications to initiate bargaining 
for proposed Fair Pay Agreements meet:30  

 the 10 per cent representation test, for example, to confirm size of the industry or occupation, or31  
 the public interest test.  

If the MBIE Chief Executive has invited the public to make submissions on whether an initiation test for a 
Fair Pay Agreement application to initiate bargaining is met, people who wish to make a submission can 
do so from a link that is published on the Fair Pay Agreements Dashboard. 36 

4 How to apply for approval to initiate bargaining 

Procedural steps to follow to apply for approval to initiate bargaining are: 

 Read Section One and Section Two of this guide.  
 Contact fairpayagreements@mbie.govt.nz to discuss a potential application. Support is available 

through the Bargaining Support Service. 
 Check your union is an eligible union. 
 Download and complete: Application to Initiate Bargaining for Proposed FPA form from the 

Employment New Zealand website. 
 Check the Fair Pay Agreements Dashboard for any Fair Pay Agreements that have already been 

approved to initiate bargaining and any that are already in force, for any potential overlap in 
coverage. 

 
30 The MBIE Chief Executive cannot seek public submissions when the initiating union is relying on the support of 1000 
employees for its representation test. 
31 The MBIE Chief Executive may seek public submissions for the 10% representation test. This is to ensure the most up-to-
date or best available data was used to describe the size of the industry or occupation. 
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 Email Bargaining Support with questions: capabilityandearlyresolution@mbie.govt.nz. 
 When you have completed your application form, attach your evidence in support of being an 

eligible union and the initiation test you are using, and email these documents to 
fairpayagreements@mbie.govt.nz. 30(1)(e) 

Only eligible unions can apply to the MBIE Chief Executive for approval to initiate bargaining for a 
proposed Fair Pay Agreement. 30(1)(e) 

 

5 Approval to initiate bargaining 

Timing for assessment of application 

As soon as practicable but no later than 30 working days32 after receiving an application and any 
additional information requested from the initiating union, the MBIE Chief Executive must assess and 
decide on applications to initiate bargaining for Fair Pay Agreements, notify applicants in writing 
whether they are approved, and if approved, the coverage of the proposed Fair Pay Agreement that has 
been approved. If public submissions are invited, the timeframe when public submissions can be made 
is not counted as part of the 30 working days. The Chief Executive may extend the 30 working days to 45 
working days if satisfied that it is appropriate. 34(4)(a) 

Notice of approval 

Within five working days after approving an application to initiate bargaining for a proposed Fair Pay 
Agreement, the MBIE Chief Executive must publish a notice of the approval.  

The notice of approval of application to initiate bargaining for a proposed Fair Pay Agreement must 
include:33 37 

 that the Chief Executive has approved the application, 
 the name of the applicant, 
 whether the application relied on the representation test or the public interest initiation test, 
 reasons the Chief Executive is satisfied that the application meets the initiation test, 
  coverage of the proposed Fair Pay Agreement. 

The public notice must also state that: 37(2)(a) and 37(2)(b) 

 each covered employee and each covered employer may be represented in the bargaining for the 
proposed Fair Pay Agreement, and  

 unless the coverage of the proposed Fair Pay Agreement changes during bargaining, the Fair Pay 
Agreement will apply to each covered employee and each covered employer, and 

 where to find a plain language explanation of the next steps for bargaining. 

This is published on the Fair Pay Agreements Dashboard.  

 
32 From 1 June 2023, MBIE must complete these responsibilities as soon as practicable but is not required to do so within 
30 working days. 34 
33 The public notice must also state where to find a plain language explanation of the next steps for bargaining. 37(2)(c) 

 

Eligible union 

In Fair Pay Agreements, an eligible union is a union that has at least one member who is a covered 
employee and has a constitution that enables the union to represent the collective interests of 
covered employees, whether or not the employees are union members. 5 Interpretation 
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Approval of bargaining for proposed agreements with coverage overlap – or that may be consolidated 

The MBIE Chief Executive has more notification tasks when they issue approval notices to initiate 
bargaining for: 

 proposed Fair Pay Agreements that have coverage overlap with existing agreements, and 
 proposed industry-based Fair Pay Agreements for which bargaining may be consolidated with an 

agreement that is already being bargained in the same industry or if there is already an existing Fair 
Pay Agreement in that industry. 

If bargaining for a proposed agreement that overlaps with another agreement is approved, the MBIE 
Chief Executive must notify the initiating party of the proposed agreement about the overlap and the 
consequences of it. The initiating party must then advise each employee bargaining party on the 
employee bargaining side and each employer bargaining party on the employer side.  

If bargaining for a proposed agreement is initiated for occupations in an industry where another 
agreement is already being bargained, and which may result in bargaining being consolidated, the Chief 
Executive must notify the initiating party of the second proposed agreement of details about the first 
proposed agreement. The Chief Executive’s notification must explain the effects of either consolidating 
bargaining, or of not consolidating bargaining. 117, 118, 120  
If bargaining for a proposed agreement is initiated for occupations in an industry where a Fair Pay 
Agreement is already in force, the Chief Executive’s notification must advise the initiating party of the 
proposed agreement. The Chief Executive’s notification must explain that this means the proposed 
agreement will be attached to the existing Fair Pay Agreement as a schedule. 

6 Notification obligations after approval to initiate bargaining 

This topic covers timebound notification obligations after the MBIE Chief Executive has publicly notified 
approval to initiate bargaining. It covers obligations for: 

 Initiating unions 
 Other unions 
 Employers within coverage of the proposed agreement 

6.1 Initiating union obligations within 15 working days 

Within 15 working days of receiving notice that the MBIE Chief Executive has approved an initiating 
union’s application to initiate bargaining for a proposed Fair Pay Agreement, the initiating union must: 
39(1) 

 do its best to identify other unions likely to have members who are covered employees and notify 
them that it has received approval to initiate bargaining for a proposed Fair Pay Agreement. 

 do its best to identify each employer likely to be covered by the proposed agreement and notify 
them that it has received approval to initiate bargaining for a proposed Fair Pay Agreement. The 
initiating union must also provide each covered employer with an email address to which the 
employer is required to send that employer’s covered employees’ contact details. 

 publish a notice on an Internet site administered by it, or on its behalf, and in Auckland, Hamilton, 
Tauranga, Wellington, Christchurch, and Dunedin daily newspapers.  
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Initiating union notification content requirements 

Content for the initiating union’s notification to other unions and the employers mentioned above, and 
for its Internet site, must be in writing. It must state where the MBIE Chief Executive’s approval notice is 
published. It must also include: 

 A Statement for Employees. The initiating union must draft this for employers to give to their 
covered employees, and 39(2)(c) 

 The Fair Pay Agreements and Employee Contact Details Document. This is issued by the MBIE 
Chief Executive. It includes information that must be provided under the Privacy Act 2020, when 
someone’s personal information is being collected. 39(2)(d) 

Initiating Union Statement for Employees  

Initiating unions must provide this statement and should write it in plain language for employers to give 
to their covered employees. It must advise employees about the proposed Fair Pay agreement and at 
least include the following information: 39 

 An approval has been granted to initiate bargaining for a proposed Fair Pay Agreement and the 
employee is within the coverage 

 Name of the initiating union 
 How the proposed agreement could affect the employee and the work they do 
 The initiating union and any other employee bargaining parties represent all employees including 

those who are not union members 
 Where to find further information about the proposed agreement and bargaining process 
 How to contact the initiating union to request any further information. 

Fair Pay Agreements and Employee Contact Details Document 

The Fair Pay Agreements and Employee Contact Details Document includes required information about 
Fair Pay Agreements and about sharing employee contact details with the initiating union. It covers how 
an employee can opt out from having their details shared with the initiating union and includes a form 
that may be used for this. 39(2)(d). The Fair Pay Agreements and Employee Contact Details Document is 
available from the Employment New Zealand website. 

Notification content for daily newspapers 

Content for the initiating union’s newspaper notifications must state that approval to initiate bargaining 
for a proposed Fair Pay Agreement has been given, and must state where: 

 the MBIE Chief Executive has published their notice approving initiation of bargaining for the 
proposed Fair Pay Agreement, and 

 the initiating union’s Internet notification of approval to initiate bargaining for the proposed Fair 
Pay Agreement is published. 

6.2 Other union responsibilities 

Other unions that receive information from an initiating union or from a covered employer about a 
proposed Fair Pay Agreement approved for bargaining that have members within coverage of the 
proposed agreement, must pass this information on to each employer that is a party to a current 
collective agreement with the union, if the collective agreement covers employees who are within 
coverage of the proposed Fair Pay Agreement. They must not amend the information but may provide 
additional information to employers. This applies whether or not the other union has joined the 
employee bargaining side for the proposed Fair Pay Agreement or applied to join it. 41 

6.3 Responsibilities of covered employers 

When bargaining for a proposed Fair Pay Agreement is approved by the MBIE Chief Executive for a 
specific industry or occupation, there are general obligations for covered employers, and some that 
must be completed within set timings as shown in the following tables. 40 This topic covers 
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communications with other unions and covered employees, and providing employee contact details to 
the initiating union or another employee bargaining party. 

Note: Employers within coverage must also allow employees covered by a proposed Fair Pay Agreement 
to attend meetings held by representatives of the employee bargaining party and for representatives of 
employee bargaining parties to access the workplace to discuss the proposed agreement with covered 
employees.  

Tasks and timeframes tables for covered employers 

The following tables provide tasks and timeframes for responsibilities of covered employers after 
receiving notification from the initiating union, or otherwise learning that a proposed Fair Pay 
Agreement affecting their covered employees has been approved for bargaining. To use these tables, 
write the date of notification in the top right corner, and subsequent start dates in following tables. 40(2) 

Start –date notification received from initiating union:  __ / __ / ____ 

Tasks: Covered employers must do their best to: 

Timings:  

 

 identify all other unions that their employees are members of and who are 
covered under the proposed agreement, 40(1) 

 notify those unions that bargaining for the proposed agreement has been 
approved, and  

 advise each union where the notice of approval is published by the MBIE Chief 
Executive. 

15 WORKING DAYS  

after receiving notification from 
the initiating union 

 

Provide covered employees with copies of: 

 The Fair Pay Agreements and Employee Contact Details Document detailed 
earlier in this section.  

Employers are advised to keep a record of which employees have elected not to have their 
contact details shared for at least for the duration of the bargaining process. 

As soon as possible but no later 
than 
30 WORKING DAYS 
after receiving notification from 
the initiating union  
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Provide employee contact details to the initiating union following initiation  

Except for employees who opt out of union communications, covered employers must give employee 
contact details to the initiating union.34 Contact details must be provided in electronic format. 42 

Start – date relevant information was provided to covered employees:  __ / __ / ____ 

Task: Provision of contact details 

Timings:  

 – as soon as possible after: 

Covered employers must provide covered employee contact details in 
digital format to the initiating union, excluding those employees who 
opt out of union communications. 

20 WORKING DAYS  

from providing relevant information to covered 
employees BUT no later than  

30 WORKING DAYS from this date 

Provide new employee contact details to initiating union or other employee bargaining party  

If a new employee within coverage of the proposed agreement starts during bargaining, then their 
employer must provide the same information to them, and must provide their contact details to the 
initiating union (or another employee bargaining party if required)35 unless that employee has opted out 
of communications with the bargaining side. The timeframe for provision of contact details for new 
employees within coverage is extended to within 60 working days after the employee has had the 
information provided. This is to enable employers to provide the details in batches. 108 

Start – date the new employee that is within coverage commences employment  __ / __ / ____ 

Task: Notification and provision of contact details 
Timings:  

Provide covered employees with copies of: 

 Union statement for employees on proposed Fair Pay 
Agreement, detailed earlier in this section, and 

 The Fair Pay Agreements and Employee Contact Details 
Document also detailed earlier in this section.  

Employers are advised to keep a record of which employees have 
elected not to have their contact details shared at least for the duration 
of the bargaining process. 

Within 30 working days of the new employee 
commencing employment 

 

 

Covered employers must provide covered employee contact details of 
new employees in digital format to the initiating union (or another 
employee bargaining side if required), excluding those employees who 
opt out of union communications. 

20 WORKING DAYS from giving relevant 
information to covered employees BUT no later 
than  

60 WORKING DAYS from this date 

In addition, if there are new employers identified as within coverage who were not previously notified 
(which can also include new employers identified due to coverage changing during bargaining) then the 
similar notification requirements that apply following initiation apply again. In particular, the employer 
bargaining side must provide the newly identified covered employer with the Union statement for 
employees on proposed Fair Pay Agreement and the Fair Pay Agreements and Employee Contact 
Details Document, which the employer must then provide to any employees that are within coverage. 
The employer must then provide the contact detail of covered employees to the initiating union (or 
another bargaining party if required) unless the employee(s) has opted out. 107  

 
34 The FPA Act creates a lawful purpose under the Privacy Act for employers to give employees’ personal information to 
the initiating unions and for the initiating union and unions that are employee bargaining parties to collect and use this 
information. This must be done in accordance with the obligations under the Fair Pay Agreements Act 2022 and the 
Privacy Act 2020. Guidance on the obligations under the Privacy Act is available at: https://www.privacy.org.nz/privacy-
act-2020/privacy-principles/. 
35 During bargaining, if the employee bargaining side decides that an employee bargaining party other than the initiating 
union is to receive further employee contact details, they must notify covered employers and give them an updated 
address to send contact details of new employees to. 105, 106 
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Start – date notification received from employer bargaining side:  __ / __ / ____ 

Tasks:  

Timings:  

As soon as possible but no later than - 

Provide covered employees with copies of: 

 Union statement for employees on proposed Fair Pay 
Agreement, detailed earlier in this section, and 

 The Fair Pay Agreements and Employee Contact Details 
Document.  

30 WORKING DAYS 

after receiving notification from the employer 
bargaining side  

Covered employers must provide covered employee contact details in 
digital format to the initiating union, excluding those who opt out of 
union communications. 
Important: Employers must keep a record of who has opted out forat 
least for the duration of the bargaining process. 

20 WORKING DAYS  

from providing relevant information to covered 
employees BUT no later than  

30 WORKING DAYS from this date 

Note: If a proposed agreement is agreed for ratification, then before ratification, employers must again 
notify employees and provide their contact details to the initiating union, or another employee 
bargaining party – unless they opt out. 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section Three: Page 41  Version 1.0 
 

 

Section Three: 

Forming Bargaining Sides 
This section explains how bargaining sides are formed and how organisations become bargaining 
parties on bargaining sides. It explains obligations under the Act for organisations once they become 
bargaining parties in a Fair Pay Agreement process, and obligations under the Act that apply to 
bargaining sides. It also covers two key tasks that bargaining sides must complete before moving on 
to the bargaining stage: developing their inter-party side agreement and appointing a bargaining side 
lead advocate. 

This section covers: 

1 Bargaining side formation 42 
1.1 Bargaining sides represent employees and employers 42 

2 Obligations for bargaining 43 
2.1 General obligations 43 
2.2 Duty of good faith obligations 43 
2.3 Representation obligations 44 

3 How organisations form bargaining sides 47 
3.1 Employee bargaining side 47 
3.2 Employer bargaining side 47 
3.3 Specified employer bargaining parties 49 
3.4 Default bargaining party 50 
3.5 When an organisation can cease to be a bargaining party 52 

4 Agreeing inter-party side agreements and appointing lead advocates 52 
4.1 Inter-party side agreement 52 
4.2 Bargaining side lead advocate 53 

5 EXAMPLE: Inter-party side agreement topics 53 
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1 Bargaining side formation 

Bargaining side formation starts when the MBIE Chief Executive publishes a notice of approval to initiate 
bargaining for a proposed Fair Pay Agreement. This triggers the initiating union to fulfil its notification 
obligations, setting off a cascade of communications to affected organisations and potential participants 
in the Fair Pay Agreement process. For details on this also see: 6 Notification obligations after approval 
to initiate bargaining in Section Two.36 

This stage ends when both bargaining sides have developed their inter-party agreements, appointed 
their bargaining side lead advocates, and developed a bargaining process agreement for bargaining 
between the sides.  

1.1 Bargaining sides represent employees and employers 

In Fair Pay Agreement bargaining, one bargaining side represents employees: the employee bargaining 
side, and one represents employers: the employer bargaining side. The initiating union and any other 
approved unions are bargaining parties on the employee bargaining side, and approved eligible 
employer associations and any specified employer bargaining parties are bargaining parties on the 
employer bargaining side. The employer default bargaining party may step in on the employer 
bargaining side if no eligible employer associations apply to join it.37, 38 A default bargaining party may 
also step in to represent employers or employees if all the bargaining parties on that side cease to be 
bargaining parties during bargaining. 

The Act defines different representation rules for specified employers in the public sector. For more on 
this, also see: Specified employer bargaining party representation obligations  

Other unions that wish to be an additional employee bargaining party must apply to MBIE for approval 
to be a bargaining party. Eligible employer associations that wish to be an employer bargaining party for 
a proposed Fair Pay Agreement must also apply to MBIE. The Fair Pay Agreements Act 2022 defines 
representation rules for specified employers in the public sector. It has special provisions for forming 
specified employer bargaining parties and sets out when a specified employer bargaining party may be 
an employer bargaining party for a proposed agreement. 

Bargaining sides are formed three months after the date that approval to initiate bargaining was 
notified by the MBIE Chief Executive.  Bargaining parties are approved during the three-month window, 
but the side is not formed until the end of this period. Bargaining parties can discuss what the inter-
party side agreement should include during this time but the agreement is to be finalised by the side 
after it has formed. This enables all interested parties forming the bargaining side to contribute, 
including developing the inter-party side agreement and appointing the bargaining side lead advocate.  

If no eligible employer association is approved as a bargaining party within the three-month period, 
then the employer default party side has one further month to decide whether to step in to represent 
employers in relation to the proposed Fair Pay Agreement.  

 

 
 
37 This would not be required if the proposed agreement only covers employers that are represented by specified 
employer bargaining parties. 
38 If a proposed renewal or replacement was initiated by a party on the employer side, then the employee default 
bargaining party may step in on the employee bargaining side if no eligible unions apply to be an employee bargaining 
party. 

Bargaining side lead advocate / lead advocate 
The main contact appointed for a bargaining side. The bargaining side lead advocate represents the 
bargaining side, acts as the primary spokesperson for the bargaining side, represents or chairs the 
bargaining side during bargaining for a proposed Fair Pay Agreement, and performs any other role 
specified in the bargaining side’s inter-party side agreement. 5 Interpretation, 54 
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2 Obligations for bargaining 

This section sets out general obligations detailed in the Fair Pay Agreements Act 2022 that bargaining 
parties and bargaining sides must fulfil during bargaining and, that organisations that may become 
bargaining parties should know about before they become involved in a Fair Pay Agreement process. It 
is not exhaustive.  

2.1 General obligations  

Once a bargaining side is formed, the bargaining side and the individual bargaining parties must comply 
with the duties of good faith and fulfil obligations relating to representation. 25(4)  Where the Act 
imposes an obligation on a bargaining side, each bargaining party on that side must ensure that at least 
one bargaining party complies with the obligation on behalf of the bargaining side. If a bargaining side 
fails to comply with an obligation under this Act, each party on the bargaining side may be liable for that 
failure. 23 

2.2 Duty of good faith obligations  

Bargaining parties have a duty of good faith to a number of participants in the Fair Pay Agreement 
process, including to other bargaining parties on the same side and on the other side. The duty of good 
faith imposed by the Fair Pay Agreements Act is similar to the duty of good faith which is imposed on 
employment relationships by the Employment Relations Act.  

The duty of good faith requires: 17(1) 

 Dealing with each other in good faith, including being active and constructive in establishing and 
maintaining a productive relationship in which parties are responsive and communicative 

 Not directly or indirectly doing anything to mislead or deceive each other. 
 

 

Good faith obligations between parties on the same side  

Obligations for the duty of good faith between parties on the same side include to: 18 

 agree the inter-party side agreement and  
 appoint a bargaining side lead advocate for the bargaining side. See also: 4 Agreeing inter-party 

side agreements and appointing lead advocates 

  

Duty of good faith 

The duty of good faith in Fair Pay Agreements is wider is scope than the implied mutual obligations 
of trust and confidence. It requires the parties to be active and constructive in establishing and 
maintaining a productive relationship in which the parties are, among other things, responsive and 
communicative. 17(4) 
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Good faith obligations between parties on different sides  

Obligations for the duty of good faith specifically between parties on different sides include to: 19 

 use their best efforts to enter into bargaining process agreement that sets out a process for 
conducting bargaining in an effective and efficient manner, as soon as possible after the MBIE Chief 
Executive notifies approval of an application to initiate bargaining. 

 meet with each other for bargaining purposes from time-to-time. 
 consider and respond to each proposal made by the other bargaining side, and 
 if bargaining parties come to a standstill or reach a deadlock about a matter, to continue to bargain 

about any other matters on which they have not reached agreement. 
 use their best efforts to agree the terms of the proposed agreement (or variation) in an orderly, 

timely, and efficient manner. 
 recognise the role and authority of each person chosen to be a representative or advocate for the 

purposes of bargaining. 
 not do anything likely to undermine the bargaining or the authority of another bargaining party or 

bargaining side. 
 during bargaining to provide the other bargaining side with any information that it requests to 

support or substantiate claims or responses to claims.  

 

During bargaining, information that is reasonably necessary to support claims, or responses to claims 
made for the purposes of bargaining, may be requested and responses must be provided. Requests 
must be in writing and must specify the nature of the information requested in enough detail to enable 
it to be identified. In particular, requests must specify: 19, 94 

 the claim, or response to a claim for which information is requested, and 
 the time within which the information must be provided. 

The Act provides a process to have an independent reviewer receive and assess the relevant 
information where the side responding considers the information that has been requested is 
confidential. Unless agreed otherwise or required by law, information and responses may only be used 
for the purposes of bargaining, must be treated as confidential, and must not be disclosed to anyone 
else. 95(1)  

2.3 Representation obligations 

Employee bargaining side representation obligations 

Employee bargaining sides are both entitled and obliged to represent the collective interests of all 
covered employees. They must use their best efforts to represent the collective interests of all covered 
employees, whether or not each employee is a member of a union. This involves: 96, 98 

 Providing regular updates about the bargaining to all covered employees.  
 Giving all covered employees (unless they opted out of having their contact details shared with 

employee bargaining parties) the opportunity to provide feedback to the employee bargaining side 
in relation to the bargaining.  

 Considering, during bargaining, all feedback received from covered employees.  
 Advising all covered employees of any ratification vote.  
 Considering whether all interest groups of covered employees are recognised and given the 

opportunity to provide feedback to the employee bargaining side in relation to the bargaining. 
 Not doing anything (either directly or indirectly) that is likely to mislead or deceive a covered 

employee. 

Bargaining process agreement 

A bargaining process agreement is an agreement between two sides that are engaged in bargaining 
for a Fair Pay Agreement that sets out a process for conducting the bargaining in an effective and 
efficient manner. 
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The employee bargaining side must also use its efforts to ensure Māori employees are represented 
effectively in the bargaining process, including by seeking and considering feedback from 
representatives of Māori employees and considering whether the bargaining side should include a 
person to represent the interests of Māori employees. 97 

Employer bargaining side representation obligations 

Employer bargaining sides are both entitled and obliged to represent the collective interests of all 
covered employers. They must use their best efforts to represent the collective interests of all covered 
employers, whether or not each employer is a member of their employer association. This involves: 99 

 Providing regular updates about bargaining to all covered employers.  
 Giving all covered employers the opportunity to provide feedback to the employer bargaining side 

in relation to the bargaining. 
 Considering during bargaining all feedback received from covered employers.  
 Advising all covered employers of any ratification vote.  
 Considering whether all interest groups of covered employers are recognised and given the 

opportunity to provide feedback to the employer bargaining side in relation to bargaining. 
 Where relevant, providing regular updates about bargaining to local or central government 

departments that are responsible for funding private sector employers with covered employees, if: 
 private sector employers covered by the proposed agreement regularly receive funding to 

deliver local or central Government services; and 
 they are aware of which local authority or department provide the funding. 

  Not doing anything (either directly or indirectly) that is or is likely to mislead or deceive a covered 
employer. 

The employer bargaining side must also use its best efforts to ensure Māori employers are represented 
effectively in the bargaining process, including by seeking and considering feedback from 
representatives of Māori employers and considering whether the bargaining side should include a 
person to represent the interests of Māori employees. 97 

Specified employer bargaining party representation obligations 

The Act defines different representation rules for specified employers (SEBP employers) in the public 
sector. In particular, it enables: 

 The Public Service Commissioner to represent public service and education service employers in 
bargaining or to delegate this role to the chief executive of the relevant department or to the 
Secretary for Education (the Chief Executive of the Ministry of Education). 

 The Chief of the New Zealand Defence Force, Chief Parliamentary Counsel, the Commissioner of 
Police, and Health New Zealand to represent themselves directly in bargaining or to request the 
Public Service Commissioner to represent them. 

 Other State service employers to request the Public Service Commissioner to represent them. If 
they are not being represented by the Public Service Commissioner then they need to be 
represented by an eligible employer association. 

Specified employer bargaining parties must not represent the collective interests of any other covered 
employers (non-SEBP employers). This means for the employer bargaining side to be complete, if a 
proposed agreement covers SEBP employers39 and non-SEBP employers,40 for example private sector 
employers, then there needs to be an eligible employer association approved as an employer bargaining 
party in addition to the specified employer bargaining party. If no eligible employer association is 
approved to be an employer bargaining party, then the employer default bargaining party could elect to 
step in to represent the non-SEBP employers.  

 
39 “SEBP employers” are employers that are either in the list of “specified employer bargaining parties” or that may be 
represented by a specified employer bargaining party. 
40 Employers that are not represented by specified employer bargaining parties are referred to as non-SEBP employers in 
the Act. 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section Three: Page 46  Version 1.0 
 

While specified employer bargaining parties must not represent the collective interests of non-SEBP 
employers and other employer bargaining parties must not represent the interests of the SEBP 
employers, they will need work together to bargain on behalf of covered employers. 

Representation of Māori employees and employers 

To ensure representation of Māori in the Fair Pay Agreement process, there are two minimum 
requirements each bargaining side needs to action to give effect to the best endeavours obligation, but 
they may do more: 

  Māori participation and input in the process (seeking and considering feedback) 
  Māori participation and voice in the process (considering representation). 97, 100 

Māori participation and input in the process (Seeking and considering feedback) 

Bargaining sides should undertake this obligation as they best see fit, however, some examples for 
consideration include: 

 Develop and maintain a good understanding of the composition and demographics of the industry 
or occupation, for example, is there a specific group representing Māori, how many Māori 
employers/employees are there, who they are, and how to reach them. 

 Engage with Māori employers and employees at the outset of the process. This may include 
reaching out and asking existing Māori representative groups (or unions) for their participation.  

 Ask Māori to help develop a bargaining process that reflects te ao Māori worldview and tikanga.  
 Understand that the requirement is to both seek and consider Māori feedback on the bargaining 

process and substantive matters for bargaining. 
 Ensure good record keeping for parties to refer to when drafting the inter-party side agreements 

and bargaining process agreement. In your record keeping ensure you record feedback received, 
including from Māori, and how it was used to develop the collective bargaining process.  

Māori participation and voice in the process (Representation) 

Bargaining sides should undertake this obligation as they best see fit, however, some examples for 
consideration include: 

 Encourage Māori participation through their presence and voice at the bargaining table. This may 
include asking Māori (body or person) who they feel best represented by when discussing topics 
during bargaining and ensuring a process in which Māori are encouraged to have them present.  

 Factors that may strongly inform Māori participation and voice are: 
 Do existing representatives have the mana to reflect interests of Māori employers or employees? 
 Have Māori employers/employees expressed a desire to be represented by a group or individual? 
 Does the industry or occupation have a high proportion of Māori workers that are overrepresented 

in negative labour market outcomes relative to other workers? 
 Does the industry or occupation have a significant Māori employer or employee presence? 
 Are there specific te ao Māori perspectives that should form part of the bargaining process.  
 Ensure good record keeping for parties to refer to when drafting the inter-party side agreements 

and bargaining process agreement. In your record keeping ensure you record feedback received, 
including from Māori and how it was used to develop the collective bargaining process.  
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3 How organisations form bargaining sides 

This section covers how organisations form bargaining sides for proposed Fair Pay Agreements.41 It 
includes how employer associations and other eligible unions can apply to become bargaining parties, 
and how specified employer bargaining parties and default bargaining parties become bargaining 
parties. 58, 59, 60 

3.1 Employee bargaining side 

An employee bargaining side, comprising at least the initiating union, is formed three months after the 
date on which the MBIE Chief Executive notifies approval to initiate bargaining for a proposed Fair Pay 
Agreement. 38  

After approval to initiate bargaining for a proposed Fair Pay Agreement is notified, other eligible unions 
can apply to the MBIE Chief Executive for approval to be an additional employee bargaining party by 
completing the Request to become a bargaining party form on the Employment New Zealand website 
and providing evidence that it is an eligible union. Other unions can apply to join the employee 
bargaining side while bargaining is under way, that is, until the earliest of; the date: 47, 48, 49  

 the Chief Executive validates the proposed Fair Pay Agreement, or 
 a bargaining party applies for a determination to fix the proposed Fair Pay Agreement due to a 

representation gap, or 
 bargaining for the proposed Fair Pay Agreement is discontinued. 

 

There is no limit to the number of eligible unions that may be approved to be employee bargaining 
parties on an employee bargaining side. 47(4) 

The MBIE Chief Executive must publicly notify approval of an application to be an additional employee 
bargaining party within five working days of approving an application to be an additional employee 
bargaining party and notify all other parties on the employee bargaining side. 50 This is published on the 
Fair Pay Agreements Dashboard.  

The first working day that is three months after initiation was approved, the Chief Executive will notify 
each bargaining party the names of all the other bargaining parties (including any specified employer 
bargaining parties) on each bargaining side. 51 

Note: Bargaining parties of an employee bargaining side cannot prevent an additional eligible union that 
has been approved by the MBIE Chief Executive from joining the employee bargaining side. 52(2) 

3.2 Employer bargaining side  

Once approval to initiate bargaining for a proposed Fair Pay Agreement has been publicly notified, 
eligible employer associations can apply to the MBIE Chief Executive for approval to become an 
employer bargaining party by completing the Request to become a bargaining party form on the 
Employment New Zealand website and providing evidence that the association is an eligible employer 
association.  

 
41 This issue of this guide does not cover bargaining side formation for proposed renewal or proposed replacement Fair Pay 
Agreements. 

Eligible union 

In Fair Pay Agreements, an eligible union is a union that has at least one member who is a covered 
employee and has a constitution that enables the union to represent the collective interests of 
covered employees, whether or not the employees are union members. 5 Interpretation 
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The Chief Executive may require applicants to become bargaining parties on the employer bargaining 
side to provide further information or evidence in their application. If the Chief Executive declines an 
application, the Chief Executive will provide reasons for that, and the employer association may make 
another application. 44 

The Chief Executive must publicly notify their decision to approve an eligible employer association as a 
bargaining party within five working days of the decision. This includes advising where to find the notice 
of approval to initiate bargaining for the proposed agreement and notifying the other bargaining parties 
on the employer side. 45 

If the Chief Executive approves an eligible employer association’s application to be an employer 
bargaining party within three months of notifying approval to initiate bargaining for a proposed Fair Pay 
Agreement, an employer bargaining side for the proposed Fair Pay Agreement is formed on the date 
that is three months after notification of that approval to initiate.42 46 

The first working day that is three months after initiation was approved, the Chief Executive will notify 
each bargaining party the names of all the other bargaining parties (including any specified employer 
bargaining parties) on each bargaining side. 51 

Additional eligible employer associations can apply to join the employer bargaining side for the 
proposed Fair Pay Agreement while bargaining is occurring, until the earliest of the date that 43 

 the Chief Executive validates the proposed Fair Pay Agreement, or 
 a bargaining party applies for a determination in relation to the proposed Fair Pay Agreement, or 
 bargaining for the proposed Fair Pay Agreement is discontinued. 

If the Chief Executive does not approve an eligible employer association’s application to be a bargaining 
party within three months of notifying approval to initiate bargaining for a proposed Fair Pay 
Agreement, they must notify: 67 

 The initiating union that they have not approved a bargaining party for the employer bargaining 
side, and 

 The employer default bargaining party that the Chief Executive has not approved a bargaining party 
for its bargaining side and that the default bargaining party has one month to elect to be an 
employer bargaining party.43 

If the employer default bargaining party elects to be an employer bargaining party for the proposed Fair 
Pay Agreement, the employer bargaining side is formed on the date that it notifies the Chief Executive 
of this. 46, 69. If the employer default bargaining party does not elect to be an employer bargaining party, 
then the Chief Executive will notify the bargaining side lead advocate for the employee side that the side 
can apply for the Employment Relations to fix the terms of the proposed agreement. If, however, an 

 
42 If the proposed agreement only covers SEBP employers as defined in the Act, then there does not need to be an eligible 
employer association approved to be a bargaining party for the employer bargaining side to form, as all the employers 
within coverage are represented by the specified employer bargaining party. In this situation the employer bargaining side 
will form three months after initiation was approved and will be made up of the relevant specified employer bargaining 
party or parties. 
43 This only applies if the proposed agreement covers non-SEBP employers as defined in the Act. 

Eligible employer association 
In Fair Pay Agreements an eligible employer association has: 5 Interpretation 

 at least one member employer that is covered by the agreement 
 a constitution that enables it to represent the collective interests of covered employers for 

the purposes of bargaining for a proposed Fair Pay Agreement, or variation, or to renew or 
replace a Fair Pay Agreement, and 

 a constitution that is democratic, not unreasonable, not unfairly discriminatory, not unfairly 
prejudicial, and not contrary to law. 
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eligible employer association is approved to be an employer bargaining party before an employee 
bargaining party applies for the proposed agreement to be fixed, then the employer bargaining side will 
form on the date the eligible employer association is approved to be an employer bargaining party. The 
proposed agreement will then be able to be bargained and the employee side is no longer able to apply 
for the proposed agreement to be fixed (on the basis of a representation gap). 82, 250 

Note: The employer bargaining side for a proposed Fair Pay Agreement consists of each approved 
eligible employer association, other eligible employer associations that join the bargaining side as a 
result of two proposed Fair Pay Agreements being consolidated, each specified employer bargaining 
party that has become an employer bargaining party, and the employer default bargaining party, if it 
becomes a bargaining party. 53 

3.3 Specified employer bargaining parties  

The Act defines “specified employer bargaining parties” which are required, or able, to be an employer 
bargaining party representing specified employers in the public sector. The Act refers to specified State 
employers as “SEBP employers”.  

Education service and public service agency employers 

Once the MBIE Chief Executive publicly notifies approval to initiate bargaining for a proposed Fair Pay 
Agreement, the Act provides the Public Service Commissioner is an employer bargaining party if the 
coverage proposed includes at least one employee of a public service agency44 or the education service, 
excluding institutions.45 57, 58 

The Public Service Commissioner must consult the chief executive of a public service agency when acting 
as an employer bargaining party on behalf of that chief executive, or the Secretary for Education when 
acting as an employer bargaining party on behalf of an employer in the education service. 58 

The Public Service Commissioner can delegate the role of employer bargaining party to the relevant 
chief executive of a department, or to the Secretary for Education if relevant. 58 

 

Specified State employers 

The Act defines special representation rules for four specified State employers: 59 

 The Chief of Defence Force 
 The Chief Parliamentary Counsel 
 The Commissioner of Police 
 Te Whatu Ora Health New Zealand 

 
44 In The FPA Act 2022 Public Service Agencies are as defined in the Public Service Act 2020 section 10(a) which are: 
departments, departmental agencies, interdepartmental executive boards and interdepartmental ventures. 
45 Education service is a service in the employment of a state school, or any other place of education for which a separate 
employer is designated by the Education and Training Act 2020 or by the Minister of Education, service as a registered 
teacher in the employment of any free kindergarten association that controls a free kindergarten, and service as a teacher 
in the employment of the chief executive of the Ministry of Education. Service in the employment of an institution is 
excluded. Institution means Te Pūkenga—New Zealand Institute of Skills and Technology, a university, a wānanga. 
Education and Training Act 2020 

Specified employer bargaining party 

Specified employer bargaining party means: 

 The Chief of Defence Force 
 The Chief Parliamentary Counsel 
 The Commissioner of Police 
 Te Whatu Ora Health New Zealand 
 The Public Service commissioner  5 Interpretation 
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These specified employers can be an employer bargaining party and represent themselves in bargaining. 
They can also ask the Public Service Commissioner to act as an employer bargaining party on their 
behalf, but the Public Service Commissioner is not obliged to do so. These specified employers are also 
able to elect to not to be represented in bargaining.46 

If the Chief of Defence Force, Chief Parliamentary Counsel, or Commissioner of Police act as an 
employer bargaining party, during bargaining they must consult the Public Service Commissioner about 
the terms of the proposed agreement or variation. 65(3)  

Other specified State employers  

A State enterprise47 or an employer in the State services (other than in the education service or a chief 
executive of a public service agency) can also ask the Public Service Commissioner to act as an employer 
bargaining party on the employer’s behalf, but the Public Service Commissioner is not obliged to do so. 
If these State employers are not represented by the Public Service Commissioner, then they will be 
represented by a standard employer bargaining party (that is, an eligible employer association that has 
been approved to be a bargaining party). 60, 61 

Specified employer bargaining parties must not represent the interests of any other covered employers, 
referred to as non-SEBP employers in the Act – and employer bargaining parties48 representing non-
SEBP employers on the same bargaining side must not represent the interests of the SEBP employers. If 
a Fair Pay Agreement covers both SEBP and non-SEBP employers, then the employer bargaining side 
must include a specified employer bargaining party and at least one eligible employer association that 
has been approved to be a bargaining party. 62  

3.4 Default bargaining party  

Rules for proposed Fair Pay Agreements 

If one bargaining side is unrepresented, or becomes unrepresented, a default bargaining party may step 
into bargaining. The default bargaining party role is voluntary. A default bargaining party may elect to be 
a bargaining party for a proposed Fair Pay Agreement under the following circumstances: 65 

 A union initiates bargaining for a proposed Fair Pay Agreement and no employer bargaining party 
(other than a specified employer bargaining party) forms an employer bargaining side. The 
proposed Fair Pay Agreement must apply to at least one non-specified employer bargaining party.  

 Bargaining for a proposed agreement has started but each bargaining party – other than a specified 
employer bargaining party, if applicable, on a bargaining side – ceases to be a bargaining party 
within the required timeframe.  

 

 

 

 
46 If these specified employers elect not to be represented in bargaining, the employer default bargaining party is not able 
to elect to step in to represent these employers. 
47 In this Act, State enterprise has the same meaning as in the State-Owned Enterprises Act 1986. 
48 Eligible employer associations. 

Default bargaining party 

Regulations to the Act specify default bargaining parties that are permitted to step in if one 
bargaining side is unrepresented. 5(3) In the case of the employee default bargaining party, it is the 
New Zealand Council of Trade Unions Te Kauae Kaimahi Incorporated. In the case of the employer 
default bargaining party, it is Business New Zealand Incorporated.  

The default bargaining party role is voluntary. 



The Fair Pay Agreements System: A guide for participants 

1 December 2022 Section Three: Page 51  Version 1.0 
 

If a default bargaining party does not elect to be a bargaining party  

If a default bargaining party is eligible to elect to be a bargaining party on a bargaining side (bargaining 
side A) for a proposed agreement but does not choose to be a bargaining party within the timeframe 
specified, the MBIE Chief Executive must notify the lead advocate of the opposing bargaining side (side 
B) of the consequences of the default bargaining party not choosing to be a bargaining party. 78 

The consequences of the default bargaining party not electing to be a bargaining party depends on 
whether bargaining was initiated by side A, B, or a specified employer bargaining party. (Note however, 
that for proposed Fair Pay Agreements, the initiating side can only be the employee side.) 

The general rule is that if the default that is eligible to step in as a bargaining party (but does not) is on 
the:  

 non-initiating side, then a bargaining party on the initiating side can apply for the proposed 
agreement to be fixed by the Employment Relations Authority.  

 initiating side, then bargaining of the proposed agreement is discontinued – meaning no Fair Pay 
Agreement will result from that initiation.49 

As bargaining for a proposed Fair Pay Agreement can only be initiated by an eligible union, this means 
that: 

 if the employer default bargaining party can step in and does not, then a bargaining party on the 
employee side can apply to the Employment Relations Authority to fix the terms of the proposed 
Fair Pay Agreement 

 if the employee default bargaining party can step in and does not, then bargaining is discontinued. 

If bargaining for a proposed 
Fair Pay Agreement was 
initiated by… 

…then… 

Side B within three months of being notified by the MBIE Chief Executive 
that the default bargaining party has not elected to step in, 
bargaining side B may apply to the Employment Relations 
Authority for a determination.  

If bargaining side B does not apply to the Authority the bargaining 
will be discontinued on the day after the three-month time period, 
meaning development of the Fair Pay Agreement will be 
discontinued. 

Side A if the default bargaining party does not elect to step in with the 
required timeframe, then bargaining for the proposed agreement 
is discontinued one month plus one day after the MBIE Chief 
Executive has notified the default bargaining party that they have 
an ability to step into bargaining due to a representation gap. 

a specified employer bargaining 
party 

within three months of the MBIE Chief Executive’s notice that the 
default bargaining party has not elected to step in, a specified 
employer bargaining party may apply to the Employment 
Relations Authority for a determination.  

If a specified employer bargaining party does not apply to the 
Authority the bargaining is discontinued on the day after the 
three-month time period, meaning development of the Fair Pay 
Agreement will be discontinued.  

 
49 The one exception is where a proposed renewal or replacement was initiated by a specified employer bargaining side. In 
this situation if the default on either side was able to step in and did not, then the specified employer bargaining party can 
apply for the proposed agreement to be fixed by the Employment Relations Authority. 
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3.5 When an organisation can cease to be a bargaining party 

A bargaining party may cease to be a bargaining party if it: 

 is no longer eligible to be a bargaining party, for example, if it no longer has any members within 
coverage. 

 it is approved by the MBIE Chief Executive to cease to be a bargaining party. 101 

If a bargaining party becomes aware that it is no longer eligible to be a bargaining party then it must 
notify the MBIE Chief Executive as soon as practicable but within five working days. 103 

If a bargaining party wants to cease to be a bargaining party it must apply to the MBIE Chief Executive 
for this. A bargaining party can only cease being a bargaining party if: 102 

 all other bargaining parties on that side agree; or 
 it ceases to be a bargaining party in accordance with a process specified in the inter-party side 

agreement 
 it is the final bargaining party on the bargaining side other than a specified employer bargaining 

party.50 

4 Agreeing inter-party side agreements and appointing lead advocates  

Within 20 working days of forming, both employee and employer bargaining sides must agree their 
inter-party side agreements and appoint their bargaining side lead advocates and submit these to MBIE 
as soon as practicable.51 54, 55  

Bargaining parties may begin discussing the inter-party side agreement and appointment of the lead 
advocate prior to the bargaining side forming. However, they cannot finalise these until after the 3-
month bargaining side formation period. This is so that any eligible unions or employer associations that 
are approved to be a bargaining party during the 3-month period can be involved in these decisions.  

4.1 Inter-party side agreement 

The Act requires bargaining sides to agree their inter-party side agreements as part of the duty of good 
faith. 18(3)(a)  

 

Bargaining parties must also submit a copy of any amendments to their inter-party side agreements to 
the MBIE Chief Executive as soon as practicable. 55 

If a bargaining party joins a bargaining side, after the bargaining side has provided its inter-party side 
agreement to the Chief Executive, the bargaining side is not required to amend its inter-party side 
agreement but must consider whether to amend it as a result of the bargaining party joining the 
bargaining side. 56 

 
50 A specified employer bargaining party is not able to apply to cease to be a bargaining party, although they may cease to 
be eligible to be a bargaining party if they no longer represent any covered employers, for example, due to a change in 
coverage. 
51 MBIE does not have a role in approving these agreements. This requirement is so that MBIE knows that this step has 
been completed.  

Inter-party side agreement 

Each party must agree an inter-party side agreement, and it must include details of the process each 
bargaining side will follow to make decisions relating to bargaining for the proposed Fair Pay 
Agreement. 5. Interpretation, 55 
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Consolidation and inter-party side agreement 

If bargaining for two industry-agreements is consolidated, then within five working days the employee 
and employer bargaining side for the first proposed agreement must provide a copy of the inter-party 
side agreement to the relevant bargaining side for the second proposed agreement. Within 20 working 
days of receiving the copy, a bargaining side for the second proposed agreement can request to 
negotiate an inter-party agreement for the combined bargaining side. Where this request is made, the 
bargaining parties on the combined bargaining side must agree whether they will amend the inter-party 
side agreement and how. 118(4), 119 

4.2 Bargaining side lead advocate 

 

If at any time a bargaining side lead advocate stops performing that role, the bargaining side must 
appoint a new lead advocate within 20 working days after that time. 54(3), 104  

5 EXAMPLE: Inter-party side agreement topics  

The Act does not specify content for inter-party side agreements. Bargaining sides may find it 
convenient to include checklists and other aids in their inter-party side agreements that support 
bargaining parties, as well as the bargaining side, to fulfil their duties and obligations of good faith which 
are extensively documented in the Act.  

The Act requires bargaining parties to act in good faith. One of these requirements is for each bargaining 
side to agree an inter-party side agreement. This must be agreed no later than 20 working days after the 
date on which the bargaining side is formed and a copy of the agreement must be provided to the Chief 
Executive of MBIE. 

The inter-party side agreement must include the details of the process the bargaining side will follow to 
make decisions relating to bargaining and may include other matters agreed.  

Here are some example topics that bargaining sides should consider including in their own inter-party 
side agreements. 

Administration details 

 A bank account where bargaining funds will be deposited and who will be signatories to the 
account 

 The names of the lead advocate and bargaining team members 
 The contact email address for the bargaining side  

Bargaining considerations and inter-party processes 

 Timeframes and arrangements for bargaining side meetings 
 A process for how bargaining funds will be used 
 The roll of the lead advocate 
 How bargaining issues and claims will be decided 
 How the bargaining team members and lead advocate will be assisted to undertake their 

bargaining roles, such as time away from other duties  
 Processes for: 

 how information requests will be handled 
 drafting the plain language summary of the agreement, including content sign-off 

Bargaining side lead advocate / Lead advocate 

The main contact appointed for a bargaining side. The bargaining side lead advocate represents the 
bargaining side, acts as the primary spokesperson for the bargaining side, represents or chairs the 
bargaining side during bargaining for a proposed Fair Pay Agreement, and performs any other role 
specified in the bargaining side’s inter-party side agreement. 5 Interpretation, 54 
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 How issues and claims will be decided. 
 dealing with information requests including dealing with information requests that the 

bargaining side or a participant bargaining party consider confidential  
 reaching agreement in principle on a issue or claim 
 making the decision to take a proposed fair pay agreement to ratification 
 drafting the proposed fair pay agreement 
 drafting the plain language summary of the fair pay agreement, including content signoff 

 How inter-party disagreements will be resolved, for example, by the use of mediation 
 How the inter-party side agreement may be varied 
 How ratification will be conducted 

Record keeping 

 How records of the bargaining will be kept and who will do this, including records of  
 funds spent  
 bargaining meetings  
 feedback from those to be covered by the agreement  
 how the feedback received was used to develop the bargaining  

 Who will hold employee information received and how the information will be stored to ensure it is 
only used for the purposes of bargaining.  

 How employee information will be stored and managed to ensure privacy obligations are meet and 
the information is only used for the purposes of bargaining  

Representation considerations 

 How the bargaining side will ensure participation and representation of Māori in the bargaining   
 How subject matter experts and/or bargaining observers will participate   
 How public communications will be managed 
 How a replacement bargaining team member and/or lead advocate will be selected, if the team 

member or lead advocate needs to step down 
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Glossary 
 

Term / Acronym Definition 

ANZSCO Australian and New Zealand Standard Classification of Occupations 2006, published 
by Statistics New Zealand. 

In New Zealand, information for using the codes is provided on the ANZSCO web 
page. Helpful information for using the codes is also published by the Australian 
Bureau of Statistics available here ANZSCO. 

ANZSIC Australian and New Zealand Standard Industrial Classification 2006, published by 
Statistics New Zealand. 

In New Zealand, information for using the codes is provided on ANZSIC web page. 
Helpful information for using the codes is also published by the Australian Bureau of 
Statistics available here ANZSIC 

Authority (ERA) The Employment Relations Authority.  

Bargaining party Bargaining for a proposed Fair Pay Agreement is undertaken by bargaining sides. 
Bargaining sides represent the collective interests of either employees (the 
employee bargaining side) or employers (the employer bargaining side) who are 
covered by a proposed Fair Pay Agreement. Bargaining sides are made up of one or 
more organisations, either unions or employer 
associations, (except for specified and other employers in the State sector) and these 
are called bargaining parties.  

Bargaining 
process 
agreement,  

A bargaining process agreement is an agreement between two sides that are 
engaged in bargaining for a Fair Pay Agreement. It sets out a process for conducting 
the bargaining in an effective and efficient manner. 

Bargaining side Bargaining for a proposed Fair Pay Agreement is undertaken by bargaining sides. 
Bargaining sides represent the collective interests of either employees (the 
employee bargaining side) or employers (the employer bargaining side) who are 
covered by a proposed Fair Pay Agreement. Bargaining sides are made up of one or 
more organisations, either unions or employer 
associations, (except for specified and other employers in the State sector) and these 
are called bargaining parties.  

Bargaining side 
lead advocate / 
Lead advocate 

The bargaining side lead advocate represents the bargaining side, acts as the primary 
spokesperson for the bargaining side, represents or chairs the bargaining side during 
bargaining for a proposed Fair Pay Agreement, and performs any other role specified 
in the bargaining side’s inter-party side agreement. 5 Interpretation, 54 

Constitution In relation to an employer association, the association’s rules registered under the 
Incorporated Societies Act 1908 or the association’s constitution registered under 
the Incorporated Societies Act 2022: 

In relation to a union, the union’s rules registered under the Incorporated Societies 
Act 1908 or the union’s constitution registered under the Incorporated Societies Act 
2022. 
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Term / Acronym Definition 

Coverage In relation to proposed Fair Pay Agreements, coverage means the work or type of 
work and, if applicable, the industry, to which the proposed agreement applies. 

An occupation-based agreement applies to all employees whose jobs include work in 
the occupation covered by the agreement across all industries and equally, to their 
employers. 

An industry-based agreement applies to all employees who are employed in the 
occupation or occupations within the industry covered by the agreement – and 
equally, to their employers. 

Coverage 
overlap 

Coverage overlap means that the coverage of a proposed agreement overlaps 
partially or wholly, with the coverage of a Fair Pay Agreement. 5. Interpretation 

Default 
bargaining party 

Regulations to the Act specify default bargaining parties that are permitted to step in 
if one bargaining side is unrepresented. 5(3) In the case of the employee default 
bargaining party, it is the New Zealand Council of Trade Unions Te Kauae Kaimahi 
Incorporated. In the case of the employer default bargaining party, it is Business 
New Zealand Incorporated.  

The default bargaining party role in relation to any given Fair Pay Agreement is 
voluntary. 

Determination Under the Fair Pay Agreements Act 2022, a determination of the Employment 
Relations Authority is a decision, usually about a dispute, a coverage overlap 
question, or about setting terms for a Fair Pay Agreement. 

Duty of good 
faith 

A duty of good faith is imposed on particular parties involved the Fair Pay Agreement 
process. The duty of good faith is wider than the implied mutual obligations of trust 
and confidence. It requires the parties to be active and constructive in establishing 
and maintaining a productive relationship in which the parties are, among other 
things, responsive and communicative. It requires parties, when bargaining for a 
proposed Fair Pay Agreement (or  any activity relating to bargaining) to:  

 deal with each other in good faith 
 not do anything to mislead or deceive each other or that is likely to do so. 17(1), 

17(1)(4) 

 

Eligible Employer 
association 

In Fair Pay Agreements an eligible employer association has: 5 Interpretation 

 at least one member employer that is covered by the proposed agreement, 
proposed variation or Fair Pay Agreement 

 a constitution that enables it to represent the collective interests of covered 
employers for the purposes of bargaining for a proposed Fair Pay Agreement, or 
variation, or to renew or replace a Fair Pay Agreement, or for an existing Fair 
Pay Agreement and 

 a constitution that is democratic, not unreasonable, not unfairly discriminatory, 
not unfairly prejudicial, and not contrary to law. 

Eligible union In Fair Pay Agreements, an eligible union is a union that has at least one member 
who is a covered employee and has a constitution that enables the union to 
represent the collective interests of covered employees,  whether the employees are 
union members or not. 5 Interpretation 
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Term / Acronym Definition 

Employee 
bargaining party 

A member of an employee bargaining side that is: 

 an eligible union that has had its application to initiate bargaining for a 
proposed Fair Pay Agreement approved. 

 the employee default bargaining party and has, notified the MBIE Chief 
Executive of its choice to be an employee bargaining party. 

Employee 
bargaining side 

A bargaining side formed in accordance with the Fair Pay Agreements Act 2022 that: 

 represents covered employees, and 
 bargains on behalf of covered employees, and 
 is made up of one or more approved eligible unions and/or a default bargaining 

party. 

Employer 
association 

An association of employers that: 

 is an incorporated society registered under the Incorporated Societies Act 1908 
or the Incorporated Societies Act 2022, and 

 is independent from, and is constituted and operates at arm’s length form, any 
union or worker association. 

Employer 
bargaining party 

A member of an employer bargaining side that is: 

 an eligible employer association that has had its application to join a bargaining 
side approved by the MBIE Chief Executive, or 

 a specified employer bargaining party representing a public sector employer 
specified in the Act. 

 the employer default bargaining party that has notified the MBIE Chief 
Executive of its choice to be an employer bargaining party. 

Employer 
bargaining side 

A bargaining side that: 

 represents covered employers, and 
 when bargaining, bargains on behalf of covered employers, and 
 is made up of one or more employer bargaining parties. 

ERA Employment Relations Authority, also ERA. 

Fair Pay 
Agreement 

An agreement that the MBIE Chief Executive has validated by issuing a Fair Pay 
Agreement notice. Fair Pay Agreement includes: 

 a Fair Pay Agreement as varied in accordance with the Act 
 a Fair Pay Agreement that is renewed in accordance with the Act 
 a Fair Pay Agreement that, in accordance with the Act, replaces an earlier Fair 

Pay Agreement 
 a Fair Pay Agreement that, in accordance with the Act, is attached as a schedule 

to another Fair Pay Agreement. 

Inter-party side 
agreement 

Each bargaining party on a bargaining side must agree an inter-party side agreement. 
It must include details of the process each bargaining side will follow to make 
decisions relating to bargaining for the proposed Fair Pay Agreement. 5. Interpretation, 
55 

The Act requires bargaining parties on a bargaining side to agree their inter-party 
side agreements as part of the duty of good faith. 18(3)(a   
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Term / Acronym Definition 

Proposed 
renewal / 
replacement 

A proposed renewal / replacement of a Fair Pay Agreement refers to when an 
eligible union, eligible employer association, or a specified employer bargaining 
party has applied to the MBIE Chief Executive to renew or replace a Fair Pay 
Agreement and the renewal/replacement has not been validated. 

 

 

Ratification A proposed Fair Pay Agreement, or variation, renewal, or replacement of an existing 
Fair Pay Agreement is ratified if the majority of votes cast by covered employees and 
employers are in favour of it. Voting to ratify an agreement is conducted during the 
Finalisation stage of the Fair Pay Agreement process. 
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